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ABSTRACT

This thesis aims to draw attention to the importance of taking into account the
concept of sustainable development in reform of Russian oil and gas legislation. The
thesis reviews the concept of sustainable development and focuses on one of its

principles — the principle of intragenerational equity.

The thesis evaluates the Russian oil and gas disposition system from the perspective
of intragenerational equity. The results of this evaluation disclose a low degree of
consistency with the concept. The thesis then turns to Canadian experience and
evaluates the legal regime regulating mineral development in the Metis Settlements

areas in Alberta for consistency with the principle of intragenerational equity.

After carrying out a comparative analysis of the two legal regimes, the thesis
concludes with suggestions as to improvement of the Russian legal regime, using the
positive Canadian example, in order to increase the consistency of the former with the

principle of intragenerational equity.
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C. Evaluation of the Russian Oil and Gas Disposition System

Chapter 4 includes an evaluation of the Russian oil and gas disposition system from the
perspective of intragenerational equity. The evaluation proceeds in accordance with the
methodology described in the previous chapter. The multi-staged process of disposing of
rights to develop oil and gas resources is reviewed and evaluated in the order in which
those stages occur. The chapter goes beyond the disposition system stricto sensu and
also considers the issue of granting access to land surface and allocating plots of land in
the areas where oil and gas development takes place. Even though in accordance with the
theory of Russian law these issues belong to different areas of law,® they are closely
related. Upon evaluation of the legal regime from the perspectives of each of the
concept’s components (substantive and procedural), problematic areas of law are

outlined.

D. Positive Canadian Experience: Alberta Metis Legislation

Chapter 5 is devoted to a positive example derived from the Canadian experience. As
was already mentioned, the legal regime regulating mineral development in the Metis
Settlements areas in Alberta was selected as such a positive example.” The property
entitlements over natural resources are similar in the Metis areas in Alberta to those in

Russia. Even though the Metis are entitled to private property over land,* which is not

® V.N. Protasov, Teopus zocydapcmsa u npasa (Theory of State and Law)(Moscow: Uright, 2001) at 146-
150.

" Metis Settlements Act, S.A. 1990, c. M-14.
8 C.E. Bell, Alberta’s Metis Settlements Legislation (Winnipeg: Canadian Plains Research Center, 1994) at

107. J.M. Keeping, Local Benefits from Mineral Development: The Law Applicable in the Northwest
Territories (Calgary: Canadian Institute of Resources Law, 1999) at 107.



6

common for Russia, it is possible to draw significant parallels between these two legal
regimes using the criterion of property entitlements over natural resources. The chapter
evaluates the Metis legal regime in accordance with the same evaluation methodology in

order to outline different means of regulation and management of similar issues.

E. Comparative Analysis

Chapter 6 incorporates a comparative analysis of the evaluation results. The purpose of
the analysis is to reveal the extent to which it would be possible to implement the positive
examples derived from the Metis legislation within the framework of the Russian oil and
gas disposition system. This chapter analyses opportunities for improvement of the

current regime and makes certain suggestions as to how improvement might be effected.

IV. RESEARCH RESULTS

This thesis concludes that the current oil and gas disposition system in Russia is to a great
degree inconsistent with the concept of intragenerational equity. At the same time it is
possible to improve this regime to increase the degree of its consistency with the concept
of intragenerational equity without replacing the regime completely and without changing
current property entitlements. Having arrived at this conclusion, the thesis suggests a
possible list of improvements to the Russian oil and gas disposition system from the
perspective of intragenerational equity using the positive example of the legal regime

regulating mineral development in the Metis Settlements areas in Alberta.



CHAPTER 2.
INTRAGENERATIONAL EQUITY AS A PRINCIPLE OF SUSTAINABLE
DEVELOPMENT.
THEORETICAL FRAMEWORK OF THE RESEARCH

INTRODUCTION

The concept of sustainable development has received significant attention in recent
decades. Views and attitudes differ radically: from full support of the concept to its
complete rejection. As will become obvious in this chapter, concerns regarding

vagueness and impossibility of implementation of the concept have often been the reason

for its rejection.

This chapter aims to provide a theoretical framework for evaluation of the Russian oil
and gas disposition system and the legal regime regulating mineral development in the
Metis Settlements areas in Alberta. These evaluations will be discussed in chapters 4 and
5 of this thesis consequently. The first part of this chapter will discuss the general
concept of sustainable development and will address the problem of defining the concept.
The chapter will then address the main principles of sustainability. It will conclude with

areview of some of the criticisms of the concept of sustainable development.

The second part of the chapter is devoted to consideration of one of the principles of
sustainable development — the principle of intragenerational equity. In order to arrive at
an understanding of the meaning of intragenerational equity, the discussion will first

address the issue of equity in general.

The last part of this chapter will focus on the concept of intragenerational equity within

the context of this thesis. It will focus on application of the concept at the local level in
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order to be able to evaluate the Russian oil and gas disposition system and the legal
regime regulating mineral development in the Metis Settlements areas in Alberta from the

perspective of intragenerational equity and then to compare the results of the evaluations.

I. THE CONCEPT OF SUSTAINABLE DEVELOPMENT: MEANING,
FUNDAMENTAL PRINCIPLES, CRITIQUE

This part of the chapter provides an overview of the concept of sustainable development.
It will first focus on the issue of the many definitions of the concept of sustainable
development. This part includes an argument made against those scholars who believe
that indeterminacy in definition is a sign of the inapplicability and uselessness of the
concept. Rather, it will argue that, notwithstanding the fact that we do not have a
universally accepted definition of the concept today, this may not be an obstacle to
aiming for, and application of, sustainability and does not diminish the value of the
concept. This part will then address the issue of the principles of sustainable
development. There is no universal agreement on this issue either. Different institutions
and organisations offer various lists of the principles of sustainable development. This
part of the chapter will conclude with discussing some of the criticisms of the concept of

sustainable development and with responses to them.

A. The Meaning and General Principles of Sustainable Development

The most commonly used definition of sustainable development was set out in the

Brundtland Report' in 1987. It defines the concept as “development that meets the needs

" World Commission on Environment and Development, Our Common Future (Oxford: Oxford University
Press, 1988) [The Brundtland Report].
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of the present without compromising the ability of future generations to meet their own
needs.”” The literature on sustainable development provides for a rich variety of other
definitions. Probably no new definitions of the concept are necessary, as it is unlikely that

they would contribute anything to what has already been written on this question.’

As was already mentioned, some scholars have argued that because there are so many
definitions and none of them is agreed to by everybody, the concept is useless and is
nothing more than a nice word combination.* As Heyes and Liston-Heyes write, “[u]ntil
... consensus is reached it is impossible to judge sensibly whether or not sustainability in
any particular context is a desirable thing and, if it is, how much we should be willing to
sacrifice other policy objectives ... in order to achieve it.”> This statement is not true.
The fact that the world community has not so far accepted a single definition of terrorism
does not mean that it does not exist and that we should not fight it: “[m]ost important
concepts are not subject to analytically precise definition — think of democracy, justice,
welfare, for example.”® Similarly, absence of a single definition of sustainable

development should not be an obstacle for application of the concept. There is an

2 Ibid. at 43.

3 Among authors that have written on this issue, some valuable work has been done by D. N. Payne, C.A.
Raiborn, “Sustainable Development: The Ethics Support the Economics” (2001) 32 Journal of Business
Ethics 157; John C.V. Pezzey, “Sustainability: An Interdisciplinary Guide” (1992) 1 Environmental Values
321; G. Handl, “Environmental Security and Global Change: The Challenge to International Law” in W.
Lang, H.Neuhold, K.Zemanek, eds., Environmental Protection and International Law (London: Graham &
Trotman, 1991); and A.G. Heyes, C. Liston-Heyes “Sustainable Resource Use: The Search for Meaning”
(1995) 23 Energy Policy 1.

* Heyes, Liston-Heyes, ibid. at 1.
> Ibid,

® H.E. Daly, Beyond Growth: The Economics of Sustainable Development (Boston: Beacon Press, 1996) at
2.
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understanding of an idea of sustainability, and whether or not we have succeeded today in

putting this idea in clear and concise sentences in all languages in the world, does not

diminish its importance.

After analysing the many definitions and publications on sustainable development,
Onuosa concludes that the concept incorporates three aspects: economic, ecological and
sociological.” As it will become obvious later in this thesis, the balancing of these
aspects itself plays a significant role in reaching sustainability. In this view, the definition
proposed by von Below deserves some attention: “Sustainable development [is]
interminable socio-economic progress without the destruction of the environment.”® This
definition focuses on the three major aspects of sustainability (economic, ecological and
sociological), and does not prejudice one against the other. It, therefore, incorporates the
idea of their balance. This definition applies not only to the present, but to the future as
well. The idea of “interminable™ progress envisages that each future generation has an

equal opportunity to contribute to this process.

Writing on the essence of sustainable development, Bogolubov states that it represents a
balanced solution to social and economic problems, preserving the environment and

natural resources in the interests of present and future generations.'’  Therefore, the

7 S.N. Onuosa, “Sustainable Development of Petroleum Resources: The Rumpus and Resolution” in Z.
Gao, ed., Environmental Regulation of Oil and Gas (London: Kluwer Law International, 1998) at 435.

8 M.A. von Below, “Sustainable Mining Development Hampered by Low Mineral Prices” (1993) 9
Resources Policy 177 at 177.

° Even though the word “interminable” may imply some negative meaning, the scholar used this word
without this negative aspect.

195 A. Bogolubov, Jxonozuueckoe npaso (Environmental Law) (Moscow: Norma, 2001) at 62.
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concept represents interdependence among the economic, environmental and social tasks
of society. Its purpose may be defined as providing for a proper level of life at present
without prejudicing the future, or, in other words, providing for a nondeclining welfare

between generations.!' The means for doing so is economic development limited by

§ 12
environmental concerns.

At the same time, as was mentioned earlier, environmental concerns are not the only
concerns raised by the concept of sustainable development. “Sustainable development is
about making environmental protection an integral part of the development process.
Other, equally important parts of the development process are economic and social
development.”"® Agueman, Bullard and Evans write that “[a] truly sustainable society is
one where wider questions of social needs and welfare, and economic opportunity, are
integrally connected to environmental concerns.'* When defining sustainability these

scholars emphasize “the need to ensure a better quality of life for all, now, and into the

L Bretschger, H. Egli, “Sustainable Growth in Open Economies” in G.G. Schulze, H.W. Ursprung, eds.,
International Environmental Economics (New York: Oxford University Press, 2001) at 184. The authors
define consumption of goods and state of the environment as constituent elements of welfare. See Figure
9.1 at page 188 of their work.

2y S. Yisfin, L.I. Leontiev, P.I. Chernousov, [Ipomsiuwennocme u okpyscaiowas cpeda (Industry and the
Environment) (Moscow: Academkniga, 2002) at 65.

3 P. Cassidy, E. Rowbotham, “Sustainable Development and Public Participation” in L.J. Griffiths, P.
Houlihan, eds., Sustainable Development in Canada: Into the Next Millennium (Ottawa: Canadian Bar
Association, 2000) at 118.

" J. Agueman, R.D. Bullard, B. Evans, eds., Just Sustainabilities: Development in an Unequal World
(London: Earthscan Publications Ltd., 2003) at 2.
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future, in a just and equitable manner, while living within the limits of supporting

ecosystems.”"’

Synthesising the above definitions, it is possible to say that sustainable development rests
on three principles: integration of economic development and environmental protection,
intragenerational equity and intergenerational equity. These three principles may be
divided into sub-principles or named and organised differently, but this does not change
their content. The International Institute for Sustainable Development, for example,
outlines 98 principles of sustainable development. At the same time, the Institute itself
acknowledges that the suggested principles “address the three major aspects of

sustainable development: environment, economy and community.”"®

Thus, this chapter will work with the three major principles named above. It will first

provide a brief description of these principles, and then consider one of them — the

principle of intragenerational equity — in greater detail.'’

S Ibid.

'® The complete list of sustainable development principles can be viewed online: International Institute for
Sustainable Development <http://www.iisd.org/sd/principle.asp>. The list includes such principles, as
Principles of Sustainable Sport, Principles for Sustainable Forests, Principles of Sustainable Livelihoods,
Principles of Ecologically Sound Trade, etc.

17 Justification of the focus of this thesis on the principle of intragenerational equity is provided further in
this part of the chapter.

For a detailed discussion of the principle of integration of economic development and environmental
protection, and the principle of intergenerational equity see: E.B. Weiss, In Fairness to Future Generations
(Tokyo: United Nations University Press, 1988); V. Lowe, “Sustainable Development and Unsustainable
Arguments” in A. Boyle and D. Freestone, eds., International Law and Sustainable Development (New
York: Oxford University Press, 2001). Payne, Raiborn, supra note 2 pay significant attention in their work
to explanation of these principles. See also: Friends of the Earth, Planning for the Planet: Sustainable
Development Policies for Local and Strategic Plans (London: Friends of the Earth, 1994), cited in Onuosa,
supra note 7 at 435.
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(a) Integration of Economic Development and Environmental Protection

This principle envisages a balance of human activities and reproduction of the
biosphere’s potential.'"® The general rule implies an imperative, that natural resources
should be used in such a way that their consumption is not greater than their natural
regeneration rate.'” Daly wrote that “[t]he whole idea of sustainable development is that
the economic subsystem must not grow beyond the scale at which it can be permanently

sustained or supported by the containing ecosystem.”*’

Any intervention into the
environment must be carefully assessed from the point of view of its possible negative

impact on the environment.

(b) Intergenerational Equity
This principle represents the proposition that “at any given time, each generation is both a
custodian or trustee on the planet for future generations and a beneficiary of its fruits.

This imposes obligations upon [the present generation] to care for the planet and gives

221

[the present generation] certain rights to use it. Maggio suggests that sustainable

22

development implies that the use of natural resources is an “inter-temporal” process.” In

other words, “in any human activity, the effects of that activity on future generations

'® A.M. Shelekhov, Ocrosnvie nonoscenus cmpameauu ycmoiiuugozo pazsumus Poccuu (Main Principles
of Sustainable Development for Russia) (Moscow: State Duma Publishing House, 2002) at 10.

" D.W. Pearce, R.K. Turner, Economics of Natural Resources and the Environment (Baltimore: Johns
Hopkins University Press, 1990) at 44.

% Daly, supra note 6 at 28.
! Weiss, supra note 17 at 17.

22 G.F. Maggio, “Inter/Intra-Generational Equity: Current Applications under International Law for
Promoting the Sustainable Development of Natural Resources” (1996-97) 4 Buffalo Environmental Law
Journal 162 at 162.
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must be considered, recognising that future generations have an equal right to the natural
resources.” Solow expresses this imperative in the following way: “it is an obligation
to conduct ourselves so that we leave to the future the option or the capacity to be as well

off as we are. ... Sustainability is an injunction not to satisfy ourselves by impoverishing

our successors.”>*

(c) Intragenerational Equity

The intragenerational equity principle provides for access and control over natural
resources and equal distribution of the benefits gained from these resources among the
representatives of the present generation. Its purpose is to eliminate “serious socio-
economic asymmetry in resource access and use within ... societ[y] ... that has
exacerbated environmental degradation and the inability of a large part of humanity to
meet adequately even its basic needs.”” Part II of this chapter discusses the principle of

intragenerational equity, its essence, meaning and components in greater detail.

To summarise, the concept of sustainable development has received significant attention
in recent years. Some opponents of the concept argue that it is useless and only
represents a linguistic exercise for the scholars writing about it, due to the absence of a
single, universally accepted, definition. It was argued that the absence of a generally

accepted definition of the concept is not unique in the world’s legal history and it does

» Onuosa, supra note 7 at 435.

2 R.M. Solow, “Sustainability: An Economist’s Perspective” in R.N. Stavins, ed., Economics of the
Environment, (New York, London: W.W. Norton & Company, 2000) at 132.

 Maggio, supra note 22 at 164.
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not prevent us from applying it, aiming for it or, as the case may be, fighting it. Neither
is there any universal agreement as to the list of all of the principles of sustainable
development. However, there is a general consensus on the three major and general

principles of sustainable development.

B. Sustainable Development Critique

Being in some ways a threatening concept, sustainable development has given rise to
significant opposition. This part of the chapter consists of a review of some of the
serious critiques of the concept of sustainable development. Each of the reviewed

critiques will be followed by a response to it.

The most common argument against the concept of sustainable development is its
vagueness and absence of a clear definition. In short, based on the existence of many
definitions and their interpretations, scholars who raise this critique often argue that the
concept allows too much space for assumptions and conclusions.”® Some of them even
argue that the noun “sustainability” has become so popular in recent decades only
because of its “negative and gloomy” antonym “unsustainability.””’ Heyes and Liston-
Heyes argue that the word “sustainability” gives the impression of durability and

longevity but there is nothing definite behind the appealing word.”® This issue was

% p. Ekins, “Making Development Sustainable” in W. Sachs, ed., Global Ecology (London: Zed Books,
1993) at 91-93. The author brings a number of examples of definitions of sustainable development
suggested mainly by the representatives of the business community, which are based on the assumption that
sustainable development is not in conflict with GNP growth. He then, by providing an economic analysis
of these definitions, argues that the feasibility of their application is extremely low.

" Heyes, Liston-Heyes, supra note 2 at 1.

2 Ibid.
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discussed in the previous part of this chapter, where it was concluded that absence of a
single definition should not be an obstacle for application of the concept and does not

diminish its importance, and therefore will not be addressed further here.”’

There is another substantial argument raised against the concept of sustainable
development, namely, that its general meaning in accordance with the three principles

discussed in the previous section, is not universally applicable:

It must be stated that in the strict sense of the term, sustainable
development of [non-renewable resources] is an impossibility. This is
because the non-renewable nature of petroleum implies that it is of a fixed
quantity and therefore its development cannot stricto sensu be sustained.*

Lowe, supporting this position writes that “recovery of oil, or stone, or any other non-

renewable resource from the earth is ... a non-sustainable activity, at least within the

231

lifespan of human societies. At the same time, the following statement expressed in

the Brundtland Report can be referred to as a counter-argument on this issue:

In general the rate of depletion should take into account the criticality of
that resource, the availability of technologies for minimising depletion,
and the likelihood of substitutes being available. ... With minerals and
fossil fuels, the rate of depletion ... should be calibrated fo ensure that the
resource does not run out before acceptable substitutes are available.
Sustainable development requires that the rate of depletion of non-

2 Also, for another view on the issue of vagueness of the concept of sustainable development see: Solow,
supra note 24 at 132-134.

3% Onuosa, supra note 7 at 444.

3! Lowe, supra note 17 at 25.





