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CHAPTER 9

Privatizing Consent?

Impact and Benefit Agreements

and the Neoliberalization of Mineral
Development in the Canadian North

Tyler Levitan and Emilie Cameron

This chapter considers the extent to which impact and benefit agreements
(IBAs)—agreements between indigenous communities and mining com-
panies that seek to extract resources from their traditional territories—
relate to broader processes of neoliberalization in Northern Canada.'
Although IBAs have been a focus of scholarly inquiry for some time,
scholars have not yet explicitly theorized IBAs in relation to the broader
political-economic context within which they unfold, or in relation to
the neoliberalization of resource and indigenous governance in Canada.
Drawing on interviews and participant observation in the Northwest
Territories (NWT), analysis of federal and territorial policy, and a critical
review of various academic literatures, we consider the ways in which
IBAs relate to these broader formations.?
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We begin with a brief overview of IBAs and the history of their de-
velopment in the Canadian North. Next, we discuss key insights into pro-
cesses of neoliberalization in Canada, with an emphasis on the ways in
which relations between indigenous peoples, corporations, and the state
are being reconfigured. With these insights in mind, and drawing on our
research in the NWT, we outline some of the ways in which IBAs might
relate to processes of neoliberalization, including their role in removing
barriers to accumulation of capital, privatizing the federal duty to consult
and to accommodate indigenous peoples in regard to development on
their lands, and naturalizing market-based solutions to social suffering.
We conclude with some thoughts on the implications and limitations of
these findings.

IBAs: OVERVIEW

IBAs are a relatively new component of the northern resource govern-
ance regime, having emerged only in the late 1980s and early 1990s.*
Since then, IBAs have become a standard component of mineral de-
velopment in the Canadian North; they are a de facto requirement for
corporations interested in developing mines within the traditional terri-
tories of northern indigenous groups and have been negotiated in relation
to every major mine proposed or developed since the late 1990s.> For
indigenous communities, IBAs typically include provisions for employ-
ment quotas, skills training and other educational benefits, contracting
and joint venture opportunities, financial compensation, environmental
mitigation-related measures, and even culture-related benefits.® Industry
proponents, for their part, secure good working relations with indigen-
ous communities and enhance their “social licence to operate”—but they
also, it should be noted, frequently negotiate clauses prohibiting public
critique of the company and any form of protest against the mine on the
part of indigenous community members, as well as other measures to
secure ongoing consent.” It is typically industry proponents, moreover,
that insist on the confidentiality of IBAs, although indigenous signator-
ies have also advocated for and defended the confidentiality of IBAs. As
such, the details of the range of impact-benefit agreements signed in the
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North are not in the public domain, and are sometimes not made public
even to members of signatory communities, and thus much of the litera-
ture on IBAs comments on the agreements in general terms.

Indeed, what distinguishes IBAs from other components of resource
governance in the North (such as mining codes, Crown land regulations,
environmental impact assessment processes, comprehensive land claim
agreements, various forms of licensing, and so on) is their bilateral and
private nature: they are typically signed between an industrial proponent
and an indigenous government, with no direct involvement by federal or
territorial government representatives or agencies, and no public policy
framework guiding their negotiation, terms of reference, or implemen-
tation. The first IBAs signed in the North, as part of the development of
the Ekati diamond mine in the NWT, remain the first and only IBAs in
which government® played a formal role, insofar as Indian and Northern
Affairs (INAC’) mandated that “satisfactory progress”® be made in ne-
gotiations regarding the realization of benefits and the mitigation of im-
pacts for indigenous communities affected by the Ekati mine within a
sixty-day period in 1996. INAC itself did not participate in the negoti-
ations. Since then, despite numerous calls for a comprehensive federal
policy to guide IBAs in the region, INAC (now Aboriginal Affairs and
Northern Development Canada, or AANDC) has issued no such guide-
lines, and appears not to be actively pursuing the matter.

There is a relatively robust literature on IBAs, some of which em-
phasizes the practical benefits of IBAs for Aboriginal communities" and
some of which raises concerns about the broader power relations shaping
IBA negotiation and implementation.'” Caine and Krogman argue, for ex-
ample, that IBA researchers have thus far been insufficiently attentive to
the ways in which power infuses not only the negotiation and implemen-
tation of IBAs, but also the broader social, political, and institutional con-
text within which they have come to make sense. Their findings echo and
extend concerns articulated in the late 1990s, when scholars first began
to comment on IBAs after the federal government mandated the nego-
tiation of IBAs for the Ekati diamond mine.”® Since then, as IBAs have
become an established part of the northern resource governance regime,
research has tended to focus more on the extent to which IBAs enhance
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the equitability, sustainability, and benefits of mining than on critiques
of the political-economic conditions under which they have emerged.**

Perhaps because IBAs do not formally and directly involve any gov-
ernment ministries, the role of the state in the development and imple-
mentation of IBAs has not been a primary focus of the literature. IBAs
are frequently referred to as “supraregulatory,” for example, and their
role in northern resource extraction is primarily considered as a supple-
ment or alternative to state regulations, policies, and practices. While
Isaac and Knox' note that, ultimately, IBAs are subject to contract law
and may well be tested by the judicial system, in general it is the absence
of the state from IBA negotiation and implementation that tends to be
noted by scholars. The implications of that absence have been probed by
a number of authors. Prno and Slocombe understand IBAs as evidence of
the emergence of “local communities” as “particularly important govern-
ance actors” in northern resource extraction, arguing that “conventional
approaches to mineral development no longer suffice for these commun-
ities, who have demanded a greater share of benefits and increased in-
volvement in decision making.””” In such formulations, less state is good
for local communities, insofar as the state has been understood as a bar-
rier to community involvement in governing extractive activity. Others
have been much more critical of the lack of active state involvement in
this dimension of resource governance, both in relation to the imposed
sixty-day timeline with respect to the Ekati IBAs and more broadly
around the question of federal fiduciary responsibilities.'®

In the wake of the government’s ad hoc position with respect to Ekati,
for example, a comprehensive discussion paper was prepared by Steven
Kennett for the Mineral and Resources Directorate of the Department of
Indian Affairs and Northern Development (DIAND) outlining a range
of policy options that might clarify the government’s position in relation
to IBAs."” The report found that IBAs were already seen “as a de facto
regulatory requirement” in the North because of DIAND’s role in the
Ekati process, but also because DIAND provided informal advice to
mining companies and funding to indigenous organizations that were
negotiating IBAs. But, because the negotiation and implementation of
IBAs “lacks the procedural and substantive parameters normally asso-
ciated with regulation,” Kennett argued, “the roles of mining companies,
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aboriginal organizations and government are not properly defined and
some inappropriate off-loading of responsibilities by government is oc-
curring.” Kennett also noted issues with identifying communities that
were eligible to negotiate IBAs and the emergence of “marked inequal-
ities” and “tensions” between communities who secure varying benefits
under bilateral, confidential negotiations. He urged DIAND to develop a
more comprehensive, reasoned policy on IBAs, a recommendation that,
almost fifteen years later, has yet to be taken up.

Although it has not been studied in-depth, there is a distinction
made in the literature between IBAs signed by communities with settled
land claims and those whose territorial claims remain unresolved. Many
comprehensive land claim agreements (CLCAs) include language around
IBAs, and all CLCAs formally clarify surface and subsurface land rights
within a given territory. To varying extents, CLCAs also clarify and estab-
lish the broader regulatory regime through which mineral development
will be assessed. In regions where land claims have been settled, IBAs
are thus often framed as one among several mechanisms whereby an in-
digenous community can obtain benefits from extraction. In commun-
ities without settled claims, however, IBAs may be one of the only means
through which an affected community can realize limited benefits from
extraction on their lands. Thus, Galbraith notes that respondents in her
study “cynically” argued that “IBAs are like historical treaties between
aboriginal groups and the federal government . . . these agreements stem
from government and developers’ interest in clarifying the legal rights of
aboriginal people and aim to limit these rights with respect to the dia-
mond mine development.”?® But while IBAs may act as a kind of substi-
tute for treaties and land claims in regions where CLCAs have yet to be
finalized, the conditions under which indigenous communities negotiate
IBAs are vastly different than the conditions under which comprehensive
land claims are negotiated. Because the federal government has provided
“no principled basis for determining eligibility to negotiate IBAs in areas
of unsettled land claims or where project impacts cross settlement area
boundaries,” and because development projects can proceed whether or
not an IBA has been signed, mining companies are to some extent free to
decide which communities they will negotiate with, and can threaten to
terminate negotiations at any time.”* Although it is part of the Akaitcho
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Dene Nation (which has not yet signed a CLCA), for example, Deninu
Kue (Fort Resolution, NWT) was left out of the IBA process for the Snap
Lake mine despite arguing that their traditional territory would be great-
ly impacted, even while other Akaitcho communities were consulted.”

To the extent that the discovery of promising mineral deposits on
indigenous lands has historically motivated governments to settle com-
prehensive land claims, moreover, IBAs may actually slow progress on
CLCA negotiations, insofar as corporate and state interests in secur-
ing indigenous consent for specific developments are satisfied by IBAs.
Indeed, Gogal et al. advise developers negotiating IBAs with Aboriginal
groups who have not signed comprehensive land claim agreements to
include “a covenant to the effect that the Aboriginal group will not ad-
vance any land claim that will negatively impact or impede the project.”?
In such cases, IBAs would seem to function not merely as temporary
measures to ensure consent to a proposed development while CLCAs are
under negotiation, but rather as explicit deterrents to the pursuit of com-
prehensive claims.

O’Faircheallaigh has made the important observation that while
IBAs can offer clear and substantial benefits for participating indigenous
communities, “they also have implications beyond the contractual rela-
tionship they create between a developer and a community that must be
addressed if their contribution to community development is to be maxi-
mized.”** IBAs, he argues, effectively curtail the “two powerful weapons”
indigenous groups have historically used to intervene in the assessment
and development of extractive projects on their lands: a) formal engage-
ment in various legal and regulatory processes (such as environmental
impact assessment hearings, court challenges, and so on) and/or direct
action aimed at halting a project; and b) “the ability to embarrass govern-
ment politically by using the media to appeal to its constituents.”” Both
“weapons” are contractually limited or prohibited by various clauses typ-
ical of IBAs.

In sum, the literature on IBAs has thus far established that the lack of
federal policy and regulation with respect to the negotiation and imple-
mentation of IBAs has a range of repercussions for indigenous commun-
ities, that IBAs are functioning as a kind of substitute for the discharge
of duties that have typically been the responsibility of the federal Crown
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(and, in many cases, remain Crown responsibilities), and that IBAs con-
tain clauses that are themselves changing the relationship between in-
digenous peoples and the state. Thus far these shifts have been noted
and critiqued by IBA scholars but have not yet been theorized in relation
to broader shifts in resource and indigenous governance in Northern
Canada, and particularly in relation to processes of neoliberalization.

NEOLIBERALISM AND INDIGENOUS
PEOPLES IN CANADA

Although neoliberalization is commonly understood to involve a re-
trenchment of the welfare state, deregulation, and privatization, and its
proponents frequently appeal to the notion of an excessive and over-
extended state to rationalize the rollback of various programs and servi-
ces, it is crucial to note that such shifts do not represent the disappear-
ance of the state so much as its restructuring.?® Thus, “neoliberalization”
typically involves the “rolling back” of traditional state functions and the
subsequent “rolling out” of different state functions, policies, and practi-
ces that serve to deepen institutional linkages with globalized capital. As
Peck observes, through the “rolling back” of the state, the state per se is
not being hollowed out; what is being hollowed out is “a historically and
geographically specific institutionalization of the state, which in turn is
being replaced, not by fresh air and free markets, but by a reorganized
state apparatus.””

The “rolling out” of the state, Peck argues, is characterized, in part,
by non-governmental entities or third parties taking on some of the
responsibilities and assets previously held by the state. In practice, neo-
liberal adjustments tend to “purge the system of obstacles to the func-
tioning of ‘free markets’; restrain public expenditure and any form of
collective initiative; celebrate the virtues of individualism, competitive-
ness, and economic self-sufficiency; abolish or weaken social transfer
programs while actively fostering the ‘inclusion’ of the poor and mar-
ginalized into the labour market, on the market’s terms.”*® Over the last
several decades, such adjustments have been documented in a number
of jurisdictions, including Canada where, according to Albo, although
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identifiable much earlier, neoliberal ideology and policies came to dom-
inate by the 1990s, regardless of the party in power.? We pay particular
attention here to the commentary on how processes of neoliberalization
have reshaped indigenous governance in Canada.

If there is any realm where a reorganization of state practices and
functions might be welcomed in Canada, including by many indigenous
leaders and communities, it is in the realm of indigenous—state relations.
For indigenous peoples across Canada, the welfare state has been associ-
ated with some of the most egregious and illegitimate interventions into
their lives, including residential schooling, the apprehension of indigen-
ous children through child welfare systems, the promotion of Band gov-
ernments over traditional forms of governance, the exertion of various
forms of control over wildlife, hunting, health, education, and justice,
ongoing amendments to the Indian Act, extraction of natural resour-
ces from indigenous lands, and other colonial policies and practices.*
Opposition to the state, and identification of the colonial dimensions
of state intervention into the lives of indigenous peoples, has thus been
central to anticolonial and self-determination movements over the past
several decades.®! It should come as no surprise, then, that the devolu-
tion or dismantling of certain state functions and policies has been wel-
comed by some indigenous communities, who see rejection of the col-
onial state and the assertion of indigenous sovereignty as a cornerstone
of self-determination.

Perhaps because of the resonance between indigenous challenges
to state jurisdiction over their lands and lives and neoliberal rhetor-
ic about the merits of “less state” and freedom from state intervention,
several authors have identified a kind of convergence between neoliberal
ideologies and indigenous self-determination movements. Thus, Slowey
and MacDonald argue that neoliberal and indigenous critiques of the
Canadian welfare state share the same disdain for the paternalism that
both claim are endemic to the welfare state and the ways in which ex-
cessive state oversight impedes autonomy and self-determination.** The
devolution of federal and provincial authority over indigenous education
and child welfare to indigenous governments in various jurisdictions in
Canada, for example, can be understood as both an off-loading of state
responsibilities and a form of redress for colonial dimensions of state
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control over indigenous children and families.*® While Slowey acknow-
ledges that “the assumptions guiding federal policy and activity may not
reflect First Nations concepts of self-determination,” federal interest in
devolving responsibilities to indigenous governments, she argues, “still
facilitates the realization of First Nation’s goals of economic self-reliance
and jurisdictional autonomy.” 3*

We are skeptical of this apparent convergence of interests, and follow
scholars who insist that indigenous and state interests in neoliberal times
are informed by distinctly different histories, material circumstances,
and political commitments. Although the notion that there should be
“less state” meets the objectives of some indigenous communities under
some circumstances, indigenous communities, organizations, leaders,
scholars, and activists across the country (including Northern Canada)
consistently argue that the state’s failure to meet its obligations and com-
mitments undermines their well-being. The Idle No More movement
that arose, in part, in response to federal omnibus bills aiming to weak-
en environmental legislation and “streamline” government, citizen, in-
digenous, and corporate involvement in various dimensions of resource
governance, called for the implementation and enforcement of treaty
and non-treaty relationships, and aimed to hold the federal government
to account for its failure to meet its constitutional, fiduciary, treaty, and
land claims obligations.?® The movement explicitly rejected the notion
that “less state,” or the retreat of the state, responds to the demands of
indigenous peoples in Canada.

Furthermore, while understandings of indigenous self-determination
vary across and within the diverse indigenous communities impacted by
resource development in Canada, the United Nations Declaration on the
Rights of Indigenous Peoples not only delineates a range of indigenous
rights (including the right to self-determination; the right to free, prior,
and informed consent about any activities that might impact indigenous
territories; and the right to determine land and resource use), it also em-
phasizes the role of the state in ensuring such rights are upheld and re-
spected.?® Asserting and enacting self-determination, in other words, can
include holding the state accountable for its activities and obligations.
There is an important distinction to be made between reorganizing the
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state to meet these obligations and reorganizing the state to further the
interests of mining corporations.

Indeed, a number of scholars have expressed skepticism about the
potential for neoliberal policies and practices to support indigenous
self-determination and indigenous rights. Dempsey et al. argue, for ex-
ample, that the neoliberal push to expand private property rights on First
Nations reserves is based on a shallow idea of “equality” that assumes
that equality with white settler society can only be experienced when
Western notions of property are institutionalized, a notion that “is made
possible only by a complete bracketing of historical geographies of dis-
possession.”” The language of self-reliance and responsibility “hijacks”
notions of self-determination, they argue, leaving First Nations with the
opportunity to “self-determine within the narrow confines that are stipu-
lated by the white capitalist elite.”*® Papillon points to the contradictory
effects of neoliberalization in indigenous communities, arguing that it
represents a new form of cultural and economic colonization insofar as
it promotes resource extraction in indigenous territories and restricts
the sovereign control of communities over affected lands.*® MacDonald
similarly observes that “[n]eoliberal manifestations of indigenous auton-
omy or self-government are . . . vulnerable to criticisms launched against
practices of privatization. These practices include a variety of policies
that promote shifting contentious issues out of the public sphere, there-
by limiting public debate and collective—that is, state—responsibility.”°
Finally, Kuokkanen challenges Slowey’s contention that neoliberal shifts
in indigenous—state relations reduce dependency. In the case of the
Mikisew First Nation, she argues that while the nation’s dependency on
“the government might have decreased to some extent, it has only created
a new dependency on corporations exploiting the natural resources in
the Mikisew territory.” As Kuokkanen makes clear, the retreat of the
state is often accompanied by an intensification and acceleration of cor-
porate involvement in indigenous lands and governance.

It is by no means certain, then, that indigenous peoples are better
placed to advance their interests through the forms of privatization, mar-
ketization, and individualization that underpin processes of neoliberaliz-
ation in Canada, even while the retreat of the state from certain dimen-
sions of indigenous peoples’ lives has been welcomed by some. Howlett et
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al. thus call for research that engages the “not-so-positive implications for
Indigenous peoples” of neoliberal reforms in order to develop a more com-
prehensive picture of the ways that neoliberalization exacerbates “the in-
equalities that already exist for Indigenous peoples.”? But just as there is
a danger of overemphasizing the benefits of neoliberal reforms, we share
Feit’s concern about simplistic analyses that cast indigenous peoples as
either naive victims of neoliberalization or active opponents, and echo
his emphasis on the importance of nuanced, contextualized accounts of
contemporary shifts in indigenous, state, and corporate relations.*

IBAs AND THE NEOLIBERALIZATION OF
RESOURCE AND INDIGENOUS GOVERNANCE

How might we understand IBAs, then, in relation to processes of neolib-
eralization in Canada? As noted, IBAs have not been explicitly theorized
in relation to neoliberalism in Canada, although scholars have identified
a number of issues associated with IBAs that might productively be read
as manifestations of neoliberal processes and policies.** We consider,
here, the ways in which IBAs relate to neoliberal processes of marketiza-
tion, privatization, and individualization in the Canadian North, and to
broader state interests in ensuring that large-scale, industrial resource
extraction proceeds in the region. Drawing on interviews conducted with
indigenous leaders, government representatives, consultants, and lawyers
involved in the negotiation, implementation, and regulation of IBAs in
the Northwest Territories, as well as on a review of key documents that
have shaped the evolution (or lack thereof) of federal policy on IBAs over
the past ten to fifteen years, we argue that the emergence of IBAs as a
key dimension of resource governance in the North since the late 1990s
has advanced neoliberal objectives in the region, which we understand
to include the removal of barriers to accumulating capital; the privatiz-
ation of state assets, functions, and services; and the promotion of mar-
ket-based solutions for various social, economic, environmental, and pol-
itical struggles.*® These shifts are made to make sense through neoliberal
discourses emphasizing entrepreneurial, individualized understandings
of citizenship and social life.
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Although it is possible to identify processes of neoliberalization
operative both within and beyond the Canadian North, we follow Hayter
and Barnes in refusing to assume “neoliberalism’s hegemony” in this
study.** We do not begin with the assumption that the Canadian North
is wholly shaped by processes of neoliberalization, nor do we argue that
IBAs are themselves a primarily neoliberal phenomena. To make such
claims would require much more attention to the specific geographies of
neoliberalization in the region, and a more thorough study of the ways
in which IBAs articulate with other institutional, historical, and political
processes. Our analysis is both more preliminary and more schematic.
We aim here to bring understandings of neoliberalism to bear on the
study of IBAs in order to sharpen our analysis of precisely what IBAs do,
and draw attention to the ways in which IBAs are both emblematic of
and contribute to shifting relations between indigenous peoples, mining
corporations, and the state.

Removal of barriers

If, in the 1970s and 1980s, northern indigenous peoples were understood
by government and industry to be formidable and effective “barriers”
to the development of industrial resource extraction in the region, to
what extent do IBAs assist in the removal of such barriers? As discussed,
IBAs contain features that act as explicit deterrents to community-level
resistance, such as non-compliance provisions. Indeed, from an indus-
try perspective, part of the purpose of IBAs is to ensure that there will
be no interruptions to the project, and that there is certainty that the
community (or at least its leadership) has consented to the development
and will allow it to go forward without any hindrances. Non-compliance
provisions—contained within a legally binding IBA—serve as what Caine
and Krogman refer to as a “gag order,”” whereby indigenous groups can-
not voice concerns in light of new information as the project proceeds.
Along with confidentiality clauses that limit a community’s capacity to
seek allies by releasing details of the agreement that may assist in creat-
ing campaigns of public support and political pressure, non-compliance
provisions are tools used by industry to mitigate the risk of indigen-
ous resistance, which has historically been a significant barrier to the
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accumulation of capital through the extraction of natural resources in
Canada.”®

Securing indigenous consent for a given project through an IBA,
whether or not it is accompanied by non-compliance and confidentiality
clauses, and whether or not that consent is meaningful, informed, and
legally binding,* is also an enormously efficient, cost-effective, and rapid
means of addressing the single largest threat indigenous peoples have
historically posed to resource development in Canada: their capacity to
assert unceded claims to a given piece of land. Negotiations of compre-
hensive land claims, which themselves aim (from the federal perspective)
to clarify surface and subsurface land rights, are vastly more expensive®
and time consuming, and do not directly secure a developer’s legal or
social licence to develop a given project. As we detail in the following
section, moreover, to the extent that IBAs are viewed as de facto (if not
de jure) satisfaction of the Crown’s duty to consult and accommodate in-
digenous peoples with respect to actual or potential infringement of their
rights to a given territory, they act as particularly potent removals of bar-
riers to capital accumulation in the region. In Nunavut, efforts to chal-
lenge the development of a proposed uranium mine have been thwart-
ed, in part, by assertions that the land claims corporation (Nunavut
Tunngavik Incorporated) has contractual obligations to proceed with its
approval of the project, regardless of dissent among beneficiaries and the
fact that environmental assessment processes are ongoing.>* Here, the
lack of clarity around what constitutes adequate, legitimate, and appro-
priate consultation for proposed resource development is acutely felt, and
raises the question of whether bilateral agreements between developers
and indigenous organizations can undermine public review and assess-
ment processes.

Privatization

The privatization of state assets, functions, and services is considered
a hallmark of neoliberal ideology and practice. IBAs, we argue, can be
understood as a means by which the Crown’s duty to consult and accom-
modate indigenous peoples is privatized. The duty to consult and accom-
modate rests solely with the Crown,; as established through Haida Nation
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vs. British Columbia,** the Crown is required to consult and accommo-
date indigenous peoples in Canada whenever their traditional rights may
be infringed upon by resource development. From a legal standpoint,
the Crown can delegate procedural aspects of this duty—third parties,
for example, can work to determine real or potential infringement of
Aboriginal rights and title with respect to a particular mineral develop-
ment project.>® Third parties are under no legal obligation to consult with
and accommodate Aboriginal peoples, however, as that obligation is as-
sumed entirely by the Crown. But as Fidler and Hitch observe, in prac-
tice, governments increasingly operate as though the Crown’s duties have
been effectively relieved through IBAs, insofar as a signed IBA is taken as
evidence that the indigenous nation or community in question has been
both consulted and accommodated in relation to a proposed resource
extraction project.”* This observation is widely shared by government,
legal, and indigenous sources interviewed as part of this research, and
corroborated by corporate sources.®® As a consultant working in the in-
digenous governance sector put it, the Crown’s approach is:

instead of being active, being more passive but watching and
monitoring. I think they hold their nose over what IBAs are, but
also part of them likes the fact that they’re being done because it
sort of gets them off the hook for taking care of their consulta-
tion and accommodation responsibilities. The company’s going
to do it and get the First Nation to sign; then really the Crown can
sort of wash its hands and say “consultation and accommodation
accomplished. Problem solved. We don’t have to get involved.
Someone else has solved it for us.”*

Indeed, the process of consulting and accommodating indigenous gov-
ernments for every potential infringement of Aboriginal rights and title
is extremely cumbersome for the state, and there is certainly a financial
incentive for the state to delegate this duty to the private sector. A lawyer
who has been involved with IBA negotiations in British Columbia and in
the North observed, moreover, that “savvy” mining companies endeav-
our to include language in their IBAs that specifically characterizes the
IBA as satisfying the Crown’s duty to consult and accommodate.®” Such
language would not likely hold up in court,*® but it demonstrates the
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extent to which a historically defined relationship between the state and
indigenous peoples has been delegated to the private sector. Similarly,
Gogal et al. advise developers pursuing IBAs to keep the Crown informed
“of the substance of the negotiations” and ensure the Crown “is satisfied
with the level of consultation, and, if possible, signs off on the IBA” to
protect against future challenges to the legitimacy of the IBA as satis-
fying the Crown’s duty.”” The Crown and the courts have justified the
delegation of procedural aspects of consultation and accommodation
to industrial proponents partly because the proponent is most familiar
with the details of a proposed development project and is in a “financial
position to offer mitigation and other benefits.”*® But as a high-ranking
AANDC employee rightly observed, “if we want this to be an effective
part of our duty—the Crown’s duty to consult—then we need to know
what’s in them,”" and confidentiality provisions precisely delimit such
knowledge.

The de facto satisfaction of the Crown’s duty to consult and accom-
modate has been rationalized, in part, through neoliberal discourses of
efficiency and enhanced individual agency. Crown—indigenous relations
that have historically (and constitutionally) been framed in terms of
rights and responsibilities are being shifted to the private sector in the
name of cost effectiveness, timeliness, efficiency, and the enhancement of
local or indigenous agency. Indeed, AANDC not only appears to see itself
as appropriately absent from IBA negotiations, but when asked about the
unequal playing field within which IBAs are negotiated, a high-ranking
AANDC employee responded:

You can'’t say to a company “you will have less lawyers than
these guys. You will look out for their interests.” This is a natu-
rally evolving equilibrium here. It’s a free economy. Like I said, if
you were living in Russia or China or in a communist system—
there has to be some sort of a free market that the system itself
establishes its rule.®

Here, neoliberal discourses of a “free market” economy are invoked to
justify the negotiation of agreements between multinational corpora-
tions and indigenous communities, “stakeholders” with vastly different
legal and consulting resources at their disposal. Cognizant of the risks of
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IBA negotiations being (or appearing to be) one-sided, Gogal et al. advise
developers to include provisions indicating that the negotiations have not
been coerced, and even to provide funding to an indigenous group to
assist with securing independent counsel and consulting assistance. The
authors go on to suggest that, faced with both the practical requirement
to negotiate IBAs and the lack of certainty about whether IBAs can se-
cure legally enforceable, ongoing access to a given territory (what they
term “a problem that has no clear answer”), “building meaningful busi-
ness partnerships” with indigenous groups “may be the best solution.”®*
Here, business partnerships are not just ideologically sensible but also a
profoundly practical and efficient solution to the “problem” of unresolved
indigenous territorial claims.

Although AANDC sources frame IBA negotiations as appropriately
regulated by a “free economy,” not all stakeholders are satisfied with the
government’s lack of involvement in this dimension of resource govern-
ance in the North. As an indigenous negotiator in the BHP-Ekati IBA
negotiations pointed out:

Government shouldn’t just wash their hands. They have a
fiduciary obligation which clearly states that when Aboriginal
peoples are in a situation that requires certain resources, to en-
sure that there’s a fair treatment of their citizens in their own
territory, and that theyre there to ensure that things are done
properly and that industry isn’t just ramrodding whatever they
want through with Aboriginal people in their own homeland. So
it’s a concern.®*

Here, the ongoing failure of the federal government to develop a policy
on IBAs becomes particularly significant. When asked in an interview
whether he was aware of any follow-up to his 1999 report, Steven Kennett
commented that he “handed it off to them; they thanked me very much. I
think there were a few comments from people, but when I stopped track-
ing this issue a long time ago, there was no indication they would do any-
thing.”® A broad review of northern regulatory systems commissioned
by DIAND in 2008 specifically recommended that the “federal govern-
ment should give priority to developing an official policy on the purpose,
scope and nature of Impact Benefit Agreements in the North,”¢ but this,
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too, appears not to have resulted in meaningful action. Interviews with
both Government of the Northwest Territories (GNWT) and AANDC
employees confirm that there has been no apparent movement on the
IBA file.” Meanwhile, as Gogal et al. observe, although “once seen as
the Crown’s fiduciary obligation, the duty to consult has now shifted to
the developer,”® even if in legal terms it remains wholly and clearly the
responsibility of the Crown.

Market-based solutions to social problems

The past decade has seen a marked rise in discourses of indigenous entre-
preneurialism and market-based understandings of indigenous—state re-
lations and indigenous economic, social, and cultural well-being. From
treatises (and, more recently, proposed federal legislation) advocating the
privatization of reserve lands to celebrations of indigenous—corporate
joint ventures and indigenous-run corporations, it has become increas-
ingly common to associate the aims of increased well-being, independ-
ence, autonomy, and self-determination with involvement in capitalist
labour, property, and investment markets.® As a number of scholars have
made clear, these shifts are highly affiliated with neoliberalism.”

IBAs, we would argue, are consistent with such shifts. Not only do
they promote market-based solutions to various social, economic, and
political problems, but in a time of reduced federal spending on social
transfer programs, as well as a lack of spending on infrastructure need-
ed in northern, predominately indigenous communities, the benefits re-
sulting from contracts with mining companies have in many ways re-
placed the traditional role of the state in providing for these vital services
and infrastructural needs.”” While the state continues to provide sub-
sidies to the private sector,”* private industry is becoming the primary
point of contact for some indigenous communities regarding the impacts
and benefits of extraction. Industry is increasingly involved in the pro-
vision of social, environmental, and cultural services and benefits in the
North, as well as in the development of roads, airports, and other physical
infrastructure, and in monitoring and assessment processes.

Indeed, as a number of scholars have observed, indigenous signator-
ies aim to use IBAs to extract benefits that they have repeatedly failed to
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secure from federal and territorial governments.” But while government
is often—and rightly—blamed for creating many of the conditions under
which northern indigenous peoples experience social, economic, cultur-
al, and political suffering,” and while /ess government intrusion into the
lives of indigenous peoples is often demanded by indigenous commun-
ities, the obligation of the state to redress colonial policies and practices,
to honour historical treaties and contemporary claims, and to provide
adequate health, educational, judicial, and other services is also empha-
sized by northerners. To the extent that IBAs act as market-based prox-
ies for satisfying obligations that would otherwise be the responsibility
of the state, they are in line with a broader neoliberalization of indigen-
ous—state relations in Canada, and they fortify the notion that jobs and
cash will resolve the structural, systemic, historically informed struggles
faced by northern indigenous peoples.

Consider, for example, the preponderance of employment quotas,
job-training programs, and other educational and employment bene-
fits in IBAs. The federal government has aimed to integrate northern
indigenous peoples into the wage labour market for decades,” but thus
far the educational system has not been intimately tied to particular
industrial requirements. IBAs act as a mechanism for integrating pub-
lic education with the employment needs of mining companies, which
in communities with severely restricted employment and educational
opportunities can significantly shape available options. Concerns have
been raised by northerners that the explicit reorientation of education-
al and training programs to support industry needs will further restrict
the development of a professional class in northern communities, and
entrench the racialized division of labour already documented at north-
ern mine sites, where indigenous peoples predominantly work as labour-
ers, and non-indigenous, transient workers occupy professional, skilled
managerial roles.”® But within market-based assessments of indigenous
well-being, an increase in waged work of any kind is seen as a measure
of success, even though mine work is linked to increased rates of sexual-
ly transmitted infections (STIs), substance abuse, and family violence,
and even though mines themselves pose risks to land-based economies.”
Indeed, when asked about the role of IBAs in the contemporary North,
a former NWT politician characterized IBAs as “business agreement[s]
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between one company and another”” and emphasized the capacity for
IBAs to provide “tools” to facilitate the integration of indigenous peoples
into the labour market. Here, the historical lack of indigenous involve-
ment in waged work is framed as a matter of missed opportunity and lack
of capacity, not as a conscious choice to engage in land-based and mixed
economies, and not as a function of colonial histories of education and
employment in the North.

Unlike Crown obligations to indigenous peoples, which predate the
formation of the Canadian state and are grounded in a larger nation-to-na-
tion framework (as well as being reaffirmed in the Constitution and clari-
fied in case law), the obligations of developers are reduced to their de-
lineation in the IBA itself and are ultimately subject to contract law. This
distinction is most acutely felt in regard to designating responsibility for
ongoing, unplanned, or significant impacts. In discussing the ways in
which IBAs intersect with environmental assessment processes, Gogal et
al. note that environmental assessment “deals with mitigation of planned
or known environmental effects,” not long-term, unforeseen, or other-
wise complex impacts. While IBAs “often include mitigation or remedial
measures over and above those commitments made during the environ-
mental assessment process,” the authors warn that “Aboriginal groups
will often want to negotiate through an IBA additional compensation
for unplanned events or effects that are more significant than planned.
Negotiation of such provisions should be approached with caution so as
to avoid a ‘bottomless pit’ of compensation.”” If, in fact, developers are
securing measures to ensure they are not liable for a “bottomless pit” of
compensation, and if the Crown is functioning as though IBAs satisfy
their duty to consult and accommodate, it remains unclear who will ad-
dress these more complex dimensions of extraction. As an indigenous
IBA negotiator observed, although he is satisfied with the IBAs that he
has been involved in, “IBAs [are] a quick fix. It’s not going to solve our
problems. I think it’s going to make more problems for us in the future.”®
These “future problems,” he noted, will arise when mines close and the
retreat of government from key services and programs—justified, in part,
because of IBAs—will be most acutely felt.

Finally, while the services, quotas, training programs, contracting,
partnerships, and joint venture opportunities negotiated through IBAs
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are frequently framed as novel opportunities that enable a kind of latent
entrepreneurialism to flourish in indigenous communities, and while
the federal government has explicitly supported such developments,®
it would seem that such “flourishing” also becomes a justification for
government clawbacks. According to an indigenous leader from the
Northwest Territories, the federal and territorial governments have en-
couraged the proliferation of IBAs in order to reduce their spending in
indigenous communities:

There’s no doubt that [the government] encourage[s IBAs]
because it lessens the pressures on their social purse strings ... If
you totally just go on the social purse, which is what all govern-
ments look at—it’s to ensure you have the basic requirements of
survival—but IBAs are a little bit different because it becomes a
benefit. Governments will try to claw back on those benefits any
time, every chance they get.*

Indeed, following the signing of IBAs regarding the Ekati mine, the
GNWT began clawing back income support payments to welfare recipi-
ents from communities that were signatories to these agreements.®* After
nearly ten years of protest, the territorial government finally decided to
allow up to $1,200 in IBA-related “gifts” to be received without affecting
income support payments.®* The clawbacks themselves resulted in min-
imal cost-saving for the GNWT, and it would seem that they were as
much about reframing the terms of indigenous—government relations as
about the savings themselves. According to O’Faircheallaigh, fear of gov-
ernment clawbacks motivates some indigenous signatories to keep the
content of IBAs confidential.®

In sum, viewed through the lens of neoliberalism, several dimen-
sions of IBA policy, negotiation, and implementation can be theorized
in terms of broader political-economic shifts in indigenous and resource
governance in the North. IBAs contribute to the removal of barriers to
accumulation in the region, effectively privatize the federal duty to con-
sult and accommodate indigenous peoples, and both facilitate and valid-
ate the development of market-based solutions to the historically-rooted,
structural, and systemic challenges that confront northern indigenous
peoples.
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DISCUSSION AND CONCLUSION

Studies of neoliberalism have been subject to several important critiques.
As some critics observe, the term “neoliberalism” has come to be as-
sociated with any and all shifts in social, economic, political, and en-
vironmental relations. According to Barnett, neoliberalism has become a
catch-all term, a “consolation” for the Left, which actually “compound][s]
rather than aid[s] in the task of figuring out how the world works and how
it changes.”® Indeed, just as it has become standard to invoke processes
of neoliberalization in a wide range of studies of social, political, and eco-
nomic restructuring, it has also become standard to acknowledge that
the term itself can lack both conceptual clarity and analytical purchase.
Furthermore, as Feit argues, many studies of neoliberalism provide sim-
plistic analyses that cast indigenous peoples as either naive victims or
active opponents rather than as empowered subjects facing complex
choices.*

We are sympathetic to these critiques, and are reluctant to attribute
the historically and geographically specific shifts in resource governance
and indigenous—state relations in the North entirely to processes of neo-
liberalization. We note, for example, that far from being passive victims
of a retreating, neoliberalizing state, some northern indigenous leaders
and governments have in many ways pushed the federal government out
of various dimensions of resource governance, insisting that that the
state has no jurisdiction over resource development on indigenous lands.
The responsibility to negotiate impacts and benefits related to resource
development has not so much been downloaded onto indigenous com-
munities by the federal government, these leaders insist, but rather in-
digenous peoples have asserted jurisdiction over what was always their
responsibility, and in this sense, IBAs must be understood as a hallmark
of self-determination.®® While some of the benefits, services, and infra-
structure northern indigenous peoples are securing through IBAs have
previously been provided by the state, moreover, many have not; the most
successful and comprehensive IBAs are celebrated for their capacity to
bring meaningful benefits to northerners, benefits that governments
have repeatedly failed to provide.
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Furthermore, the historic timeline taken up in so many studies of
neoliberalization, in which neoliberal ideologies begin to emerge in the
1970s in the United States and United Kingdom, and come to flourish by
the 1990s in these and other jurisdictions, is an awkward fit in Northern
Canada. Although one can certainly identify forms of state retrenchment
in Northern Canada over the last several decades, lack of federal involve-
ment in the region is anything but novel. The rapid expansion of state
services in the North in the post—WWII era was an historical anomaly,
insofar as previous governments had aimed to minimize federal involve-
ment in the lives of indigenous northerners and ensure that they main-
tained land-based livelihoods (except, of course, in areas where the state
aimed to extract natural resources). Indeed, as indigenous northerners
are keenly aware, the state has quite happily engaged in both “laissez
faire” and “aidez faire” policies for centuries, from the days of the fur
trade (when a corporation, the Hudson’s Bay Company, was permitted
to govern Rupert’s Land as it saw fit, so as to maximize fur trade profit)
through to the granting of oil, gas, and mineral leases to corporations
without regard to indigenous rights and claims. A state that promotes
the interests of capital, seeks to limit its involvement in the lives of its
citizens, and works to enrol its citizens in market-based, individualized,
and privatized forms of life is nothing new to indigenous northerners.

What is new, we suggest, is the ways in which a neoliberal reorganiz-
ation of the state is being framed as consistent with northern indigenous
self-determination, and the alleged consensus that “less state” represents
a win-win-win situation for indigenous communities, corporations, and
the state. According to such framings, it is precisely around the notion of
“less state” that indigenous peoples, mineral developers, and neoliberal
governments find agreement. But as Peck and others have made clear,
neoliberalization involves not so much less state as a different state, one
organized to more fully accommodate the needs of capital, and one that
relies upon its citizens to enact entrepreneurial, individualized forms of
self-governance and self-regulation. Although framed as a morally and
politically appropriate shift away from paternalism, the neoliberalization
of indigenous—state relations and state involvement in northern resource
extraction risks ushering in new forms of dependency, even while it is
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rightly celebrated by indigenous northerners as a rejection of long-stand-
ing, deeply colonial relations. As Kuokkanen observes:

In attempts to break the cycles of dependency, poverty
and dire socioeconomic circumstances in their communities,
many indigenous groups and institutions have, as a part of their
self-governance efforts, embarked on the path of neoliberal eco-
nomic development which has often meant further exploitation
of the natural resources in their territories, now in the form of
joint ventures and in partnerships with corporations. What is
surprising in these contemporary political efforts is that very lit-
tle attention has been paid to the economic processes that played
a significant role in creating dependency historically or linking
the historical dependency creation to the contemporary forms
of dependency on corporations and their conditions for partner-
ships which may include restructuring key institutions in indig-
enous communities.*

Indeed, while a rejection of state paternalism and an assertion of juris-
diction over land and livelihoods underpins many northern indigenous
peoples’ support for resource governance mechanisms like IBAs, it is
far from clear that these mechanisms will result in precisely what they
aim at: meaningful, long-term, effective control over development on in-
digenous lands.

Our intention in raising questions about IBAs and their affiliation
with processes of neoliberalization, then, is not to condemn IBAs as
components of northern resource governance. Indigenous signatories are
acutely aware of the vulnerabilities of their communities to the whims
of capital, and many framed their negotiation and signing of IBAs not as
a panacea, but as an effort to secure needed (if limited) benefits and to
assert control over a portion of resource development. Many indigenous
groups redirect IBA monies toward community initiatives in an effort to
ensure that IBAs do not simply work to “get you into the wage economy,
and turn you from an Indian to a Canadian,” but also help to “maintain
your identity, your language, your culture.””® We concur with Feit that in-
sufficient attention has been paid to the diversity of relations between in-
digenous peoples and various neoliberal practices and shifts; identifying
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the neoliberal dimensions of IBAs does not imply that indigenous signa-
tories have uniform relations, experiences, or interests in these agree-
ments.” Our concern, here, has been with the broader political-economic
work that IBAs perform, and their role in both facilitating and naturalizing
significant shifts in indigenous—state relations and resource governance
in the Canadian North. To the extent that IBAs remove barriers to cap-
ital accumulation; privatize federal duties and responsibilities; naturalize
market-based solutions to social, political, economic, cultural, and en-
vironmental struggles; and delimit the capacities for members of signatory
communities to assess proposed developments or to express concern and
dissent, the framing of IBAs as expressions of convergence between in-
digenous, corporate, and state interests must be challenged.

In conclusion, then, the neoliberalization of northern resource govern-
ance and indigenous—state relations, as manifested in IBAs, gives us reason
to echo Caine and Krogman’s “healthy suspicion” that IBAs do what they
claim to do, and that they are, in fact, the best available tool for ensur-
ing that indigenous northerners secure benefits and minimize the impacts
of extraction on their lands, particularly in regions without settled com-
prehensive claims.”> When compared to past practices, where indigenous
peoples gained almost no benefits from extraction on their lands, IBAs
surely represent an improvement. But this improvement must be weighed
against concerns that IBAs are merely a “quick fix"** whose primary func-
tion is to secure consent for projects with significant long-term effects and
that IBAs absolve the Crown of its responsibility to consult and accommo-
date indigenous peoples, silence potential critics of mining development,
delay resolution of comprehensive land claims, and naturalize individual-
ized and entrepreneurial forms of citizenship and community. Viewed in
this light, Caine and Krogman'’s healthy suspicion is thoroughly warranted.
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