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ABSTRACT

Historically, the Nigerian economy has been dependent on oil. Decades of oil production in the
Niger Delta, the country’s oil producing region, has degraded the environment. While the need to
tackle environmental degradation in oil-producing communities has been widely recognized,

existing legal interventions are dispersed and do not focus on environmental restoration.

Against the backdrop of recent scientific studies highlighting the severity of contamination in the
region, this thesis makes a legal case for the establishment of an environmental restoration fund
as a targeted mechanism to restore the Niger Delta environment. Through the lens of the theory
of intergenerational equity, the thesis concludes that the creation of a fund dedicated to
environmental restoration will help maintain the environment in a way that supports current oil
production, encourages local livelihoods and preserves existing natural resources as a legacy for

the future.
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CHAPTER ONE
1. Introduction

Resource-rich countries world over are confronted with myriad of issues. Apart from perennial
concerns about volatility in commodity prices, the challenge of deciding the proportion of
resource income to be allocated to present and future generations have also been identified as
major concerns in these countries. In some of these countries, particularly those with oil-
dependent economies, governments have established non-renewable resource funds (NRFs)® to
achieve its fiscal policy goals.®> As significant as NRFs are, particularly from political and
economic stand points, they are not designed to address certain social and environmental issues;
some of which are not only related to resource production but also have the potential of affecting
the interests of future generations. For most developing resource-rich countries, these concerns
range from poverty and inequalities in wealth distribution to environmental degradation arising

from resource production processes.

'See Ugo Fasano, “Review of Experience with Oil Stabilization and Savings Funds in Selected Countries” [2000]
IMF Working Paper WP/00/112 1 at 3 [Fasano]; See also Jeffrey Davis et al, “Stabilization and Savings Funds for
Nonrenewable Resources: Experience and Fiscal Policy Implications” [2001] IMF Occasional Paper 205 [Davis].
2 Nonrenewable resource funds take various forms and include Stabilization and Savings Funds. A major rationale
for their establishment is to ensure that a portion of government revenue derived from nonrenewable resource
exploitation is set aside for periods when such revenues decline as a result of resource depletion or price volatility.
See e.g. Davis, ibid.

®Ibid. In 1995, the government of Nigeria established the Petroleum Technology Development Fund (PTDF) to
facilitate the education and training of Nigerians in the area of Oil and Gas. The PTDF was established pursuant to
the Petroleum Technology Development Fund Act No. 25 of 1973 (PTDF Act) which repealed the Gulf Oil Company
Training Fund (Administration) Act of 1964. From a broad reading of Sections 1 and 2 of the PTDF Act, this fund
was to be financed from a combination of outstanding assets of the Gulf Oil Company Training Fund; monies
received in relation to petroleum oil prospecting or mining concessions; and donations accruing to the fund or the
government for the training of Nigerians in the Oil and Gas Industry. For a general history of the PTDF, see
Petroleum Technology Development Fund, “PTDF History”, online: Petroleum Technology Development Fund
<http://www.ptdf.gov.ng> [PTDF Online].

*Terry L Karl, “Oil-led Development: Social, Political and Economic Consequences” (Working Paper No. 80,
Centre on Democracy, Development, and the Rule of Law (CDDRL), Freeman Spogli Institute for International
Studies, Stanford University, January 2007), online: Centre on Democracy, Development, and the Rule of Law
<http://cddrl.stanford.edu> at 2 — 3.


http:http://cddrl.stanford.edu
http://www.ptdf.gov.ng

Although there is a growing awareness of the impact of oil pollution and environmental
degradation, governments in developing oil countries tend to de-emphasize environmental
challenges, placing premium instead on boosting resource earnings and improving other socio-
economic indicators like health and education.’ This reality captures the Nigerian resource story.
The rising wave of environmental consciousness in the country notwithstanding, legal responses
have largely focused on compensating human victims of oil pollution without a clear outline of
strategies for tackling damage to the environment.® Sadly, this approach to viewing the problem
of environmental degradation as one for the future takes little interest in promoting

intergenerational equity’ and has been likened to postponing the proverbial doomsday.®

This thesis makes a legal case for the establishment of an Environmental Restoration Fund (ERF)
as a targeted policy instrument to address recurring problems of environmental degradation in

Nigeria’s Delta Region. It canvasses four normative arguments as a basis for its propositions:
Q) the duty of states to restore trust assets for the benefit of present and future generations;

(i)  the apparent shortcomings under the current legal and institutional framework for

environmental restoration in Nigeria;

® See Lisa Stevens, “The Illusion of Sustainable Development: How Nigeria’s Environmental Laws are Failing the
Niger Delta” (2011-2012) 36 Vermont Law Review 387 [Stevens]. See also The World Bank, World Development
Report1992:Environment and Development (Oxford: Oxford University Press, 1992) at 92 cited in Kyle W Danish,
“The Promise of National EFs in Developing Countries” (1995) 7:2 International Environmental Affairs 150 at 151
[Danish].
® Olanrewaju Fagbohun, The Law of Oil Pollution and Environmental Restoration: A comparative Review, (Lagos:
Odade Publishers, 2010) at 511 [Fagbohun].
"The theory of intergenerational equity states that

[E]very generation receives a natural and cultural legacy in trust from its

ancestors and holds it in trust for its descendants. This trust imposes upon each

generation the obligation to conserve natural and cultural resources and the

environment for its children and for all future generations. It also gives each

generation the right to benefit from the legacy of their ancestors as beneficiaries

of the trust
See especially EB Weiss, “In Fairness to our Children: International Law and Intergenerational Equity” (1994) 2:22
Childhood 22 at 22-23 [Weiss, “In Fairness to our Children™].
& Fagbohun, supra note 6 at 7.



(iii)  the inherent utility of Environment Funds (EFs); and

(iv) the capacity of EFs to address environmental problems when designed with a targeted

thematic focus.

This thesis will also argue that given the country’s history with oil pollution and its dependence
on oil revenues, the current legal regime offers few tools for advancing environmental restoration
as a policy alternative. As a theoretical basis for its arguments, the thesis relies on the public trust
doctrine in its intergenerational dimension, as embodied by the theory of intergenerational
equity. It also evaluates the experience with dedicated EFs using examples of the Canadian
Environmental Damages Fund (EDF) and the Global Environment Facility (GEF). Consequently,
the thesis concludes that rather than create more laws and institutions to govern the restoration
process, the country needs to harness the potential of existing laws and institutions through a

dedicated ERF.

This chapter provides some context for the ideas and issues to be discussed in this thesis. It also
highlights the legal questions to be addressed as well as the methodology, significance and

structure of the thesis.

1.1  The Growing Utility of Environment Funds in Domestic and International Energy

and Environmental Law.

EFs have been described as financial mechanisms used to provide long-term funding for

conservation and sustainable development.® They are also viewed as a useful means of financing

° Ricardo Bayon et al, “Environmental Funds: Lessons Learned and Future Prospects”, online: Conservation Finance
Alliance <http://conservationfinance.org> at 2 [Bayon et al].

3


http:http://conservationfinance.org

national environmental strategies.'® While considering the nature and purpose of EFs during an
evaluation of thirteen funds, the GEF noted that most EFs were more than just financial
mechanisms but also serve as major players in the development of national conservation

strategies. !

The study also observed that there were no typical EFs.?> Consequently, the phrase ‘Environment
Fund’ (EF) is used in a generic sense to refer to a broad category of funds.*® Some examples of
EFs that have been created include conservation trust funds (CTFs), National Environment
Funds (NEFs) and pollution abatement funds.** These funds are usually established by special
legislations, foundations, common law trusts and non-profit organizations.™ For classification
purposes, three types of EFs generally discussed in the literature include NEFs®, Park Funds®’

and Grant Funds®®.*®

% 1bid.

1 Global Environment Facility, “GEF Evaluation of Experience with Conservation Trust Funds” GEF/C.12/INF.6,
September 10, 1998, online: Global Environment Facility <http://www.thegef.org> at V [GEF Study].

12 The GEF Study noted that the structure, scope, priorities and procedures of various funds differ according to their
purposes and the existing situation in the countries where they operate. See GEF Study, ibid.

13 Given that EFs are an umbrella expression for various kinds of funds, the idea of an ERF as proposed in this thesis
falls under the broad concept of EFs.

4 Melissa Moye, “Innovative Mechanisms to Manage Environmental Expenditure in Africa, Asia and Latin
American and the Caribbean (LAC)” (Draft Background Paper for Discussion delivered at Session 111.2 of the
OECD Global Forum on Sustainable Development: Conference on Financing the Environmental Dimension of
Sustainable Development, OECD, Paris, 24 — 26 April 2002) at 4[Moye] [Unpublished].

15 Jane W Jacqz, “Preface” in Ruth A Norris, ed, The IPG handbook on Environmental Funds: A resource Book for
the Design and Operation of Environmental Funds (NY: PACT Publications for The Inter-Agency Planning Group
on Environmental Funds, 2000), online: Geocities <http://www.geocities.com/shores_system/ef/ef_handbook.html>
at 3 [Jacqz].

18 NEFs are designed to support activities outlined in national plans and strategies. Examples include the Bhutan
Trust Fund for Environmental Conservation and the Bolivian National Environment Fund (FONAMA). See Bayon
et al, supra note 9 at 3.

7 park Funds support the conservation of protected areas. Their capacity to engender a sense of resource security
has been described as an incentive for resource managers to focus on conservation over financial gain. See Bayon et
al, ibid; see also GEF Study, supra note 11 at VI.

18 Grant Funds are set up to focus on particular programs of action or geographical locations, a feature that facilitates
the achievement of maximum impact in their focal areas. See GEF Study, supra note 11 at VI.

9 For a detailed discussion of the types of EFs, their financial structure and sources of funding see Bayon et al,
supra note 9 at 3 - 6.


http://www.geocities.com/shores_system/ef/ef_handbook.html
http:http://www.thegef.org
http:Funds18.19
http:organizations.15
http:funds.14
http:funds.13
http:strategies.10

From the early 1990s when the first sets of EFs were created till date, they have gained
significance as useful mechanisms for achieving sustainable finance and by extension,
sustainable development.”® According to Bayon et al, between 1994 and 1997, the number of
EFs in existence grew from twenty one to forty-six.* By the turn of the century, there were
reportedly over a hundred EFs in operation or in various stages of design and creation.?
According to the 2000 IPG Handbook® EFs have predominantly been established in Africa,

Asia, Latin America and the Caribbean.?*

In its assessment of the experience with CTFs as a variant of EFs, the GEF Study noted their
success in increasing scientific research applied to conservation issues; increasing public
awareness on conservation issues and encouraging the participation of civil society in
conservation projects.®> The study also observed that the activities of these funds have greatly
impacted policy making and instilled some sense of resource security in the regions where they
exist.?® Although most of the funds studied were pilot projects at the time, confronted with
challenges of initial operations, the GEF Study noted that their accomplishments were

‘reasonably impressive’.?’

Similarly, a 1999 desk review of environmental endowments supported by the United States
Agency for International Development (USAID) observed that despite the unavailability of

information to assess conservation impacts of these funds, they play:

20 Bayon et al, ibid at 1.

2! 1bid.

22 Jacqz, supra note 15 at 4.

22 Ruth A Norris, ed, The IPG handbook on Environmental Funds: A resource Book for the Design and Operation of
Environmental Funds (NY: PACT Publications for The Inter-Agency Planning Group on Environmental Funds,
2000), online: Geocities <http://www.geocities.com/shores_system/ef/ef_handbook.html> [2000 IPG Handbook].

2* Jacqz, supra note 15 at 3.

% See GEF Study, supra note 11 at 7.

*® |bid at 10 - 11.

%" Ibid at 11 [Emphasis mine].


http://www.geocities.com/shores_system/ef/ef_handbook.html
http:impressive�.27
http:exist.26
http:projects.25
http:Caribbean.24
http:creation.22
http:forty-six.21
http:development.20

... a catalytic role in protecting the environment in host developing
countries and have other strong development impacts. These
impacts include broadening understanding, support, and
involvement in conservation and development; encouraging
democratic discussion and collaborative methods; instilling a sense
of local ownership of, and accountability for, conservation
finance®

EFs have also been lauded as useful vehicles to unite different actors concerned with the
environment. According to Moye,

. environmental funds have proven to be an effective tool for
ensuring a long-term stable source of financing for selected
environmental objectives and for channeling funding to targeted
groups, regions and sectors which otherwise might have less access
to funding. Whether through user fees, earmarked taxes or donor-
funded endowments, it makes sense to secure funding to tackle
long-term environmental problems that require sustained
investment. By targeting funds, environmental funds can also
introduce new models for decentralized environmental
management and greater participation of civil society and the
private sector. %

Several success stories have been recorded in many countries where EFs have been established.
Examples include the Bolivian National Environment Fund (FONAMA)*’; the Mexican Nature
Conservation Fund (FMCN)*: the Brazilian Biodiversity Fund (FUNBIO)* and Uganda’s

Mgahinga-Bwindi Impenetrable Forest Conservation Trust (MBIFCT)®.%*

%8 Kara Page, “1998 — 1999 Update on USAID — Supported Environmental Endowments” (1999) Environmental
Information Clearing House — PADCO, online: United States Agency for International Development
<http://www.usaid.gov> at 2.

% Moye, supra note 14 at 4 - 5.

% Bolivia’s National Environment Fund, an agency of the government of Bolivia, was created in 1990 to develop
funding for environmental cooperation from national and international sources; manage the assets of the fund; and
administer grants in public and private sectors. FONAMA is a modular fund which operates both as a trust fund and
a project fund. For additional information on the operations of FONAMA, see GEF Study supra note 11 at 80 — 81.
*1 EMCN was established as a private institution in 1994 to “conserve the biodiversity of Mexico and ensure the
sustainable use of natural resources through the promotion of strategic actions and medium — long — term financial
support”. See GEF Study, ibid at 34. The fund was the first environmental endowment in Mexico and was initially
capitalized with monetary contributions from the United States Agency for International Development (USAID) and
the Mexican government. Investment earnings from this fund are used to support competitive grant programs. For

6


http:http://www.usaid.gov
http:MBIFCT)33.34

The rapid growth of the EF movement in developing countries and its unique potential to pool
human and financial capital to address environmental issues are arguably good reasons to

embrace the idea of an ERF in a country with significant environmental problems like Nigeria.
1.2  Contextual Problem

This sub-section provides some background to the legal problems that justify this thesis’
argument for the creation of an ERF in Nigeria. It discusses the scope of environmental
degradation arising from oil production in Nigeria as documented in various sources, including
government records, the 2011 United Nations Environment Program (UNEP) Environmental
Assessment of Ogoniland®*and reports of international and non-governmental organizations. It
also highlights the economic and social implications arising therefrom as well as the inadequacy

of the current legal regime to address these issues. In discussing the extent of environmental

additional information, see Fondo Mexicano Para la Conservacion De la Naturaleza, “About Us”, online: Fondo
Mexicano Para la Conservacion De la Naturaleza <http://www.fmcn.org>. See also Bayon et al, supra note 9 at 5.
*2The Brazilian Biodiversity Fund (FUNBIO) was created in September 1995 to raise funds for creating efficient,
long-term mechanisms to assure resources for priority biodiversity projects. FUNBIO also works closely with the
private sector, providing an avenue for businesses to invest in the environment while meeting their legal obligations.
For additional information on its scope of operation, see Fundo Brasileiro Para a Biodiversidade, “About Us”,
online: FUNBIO <//http://www.funbio.org.br>. See also GEF Study supra note 11 at 87 — 88.

% Established in 1994 under the Uganda Trust Act, MBIFCT was the first trust fund to be financed by the GEF. It
operates as an integrated conservation and development program, providing financial and technical assistance to
local communities situated around national parks, particularly those whose means of livelihood were affected when
the parks were created. For an overview of the mandate and activities of MBIFCT, see GEF Study supra note 11 at
82. See also Alice Ruhweza, “Using Trust Funds to Channel Payments for Biodiversity Conservation: Lessons from
the Mgahinga and Bwindi Impenetrable Forest Conservation Trust (MBIFCT)” (Presentation delivered at the
Organization for Economic Co-operation and Development’s Working Group on Economic Aspects of Biodiversity
(WGEAB) Experts’ Workshop on Innovative Financing to Support Biodiversity Protection and Sustainable Use,
Paris, July 2009), [unpublished], online: OECD <http://www.oecd.org>.

% See generally, GEF Study supra note 11 at 79 — 90. See also 2000 IPG Handbook, supra note 23 at 17.

% The report on UNEP’s environmental assessment of Ogoniland, an oil-producing community in Nigeria’s Delta
Region has been hailed as ‘the best available understanding of what happened to the environment of Ogoniland —
and the corresponding implications for affected populations ...” Described by UNEP as one of its most complex on-
the-ground assessments, the process involved a two-year study of the impact of oil contamination on public health
and the environment in Ogoniland. The assessment was conducted by a team of international experts, UNEP
Managers, local experts, academics and various support teams. The assessment revealed the damaging effect of
hydrocarbon pollution to soil, groundwater, vegetation and aquatic life as well as its impact on public health in
Ogoniland and surrounding communities. See generally, United Nations Environment Program, “Executive
Summary”, Environmental Assessment of Ogoniland, UNEPOR, 2011 1 at 8, online: <www.unep.org/nigeria/>
[UNEP Report].


www.unep.org/nigeria
http:http://www.oecd.org
http://www.funbio.org.br
http:http://www.fmcn.org

damage arising from oil pollution in the country’s oil-producing region, emphasis is placed on

harm to land, air quality, water resources and public health.

1.2.1 Environmental Degradation in Nigeria’s Oil Producing Region — 2012 UNEP

Assessment of Ogoniland

The Niger Delta, Nigeria’s oil-producing region, houses over seventy-five percent of the
country’s oil resources.® It is reportedly the largest river delta in Africa and the third largest
wetland in the world after Holland and Mississippi.*” Located in the southern part of the country
and covering an approximate area of 70,000km? the region is home to about twenty million
people from forty different ethnic groups.® The region supports a high concentration of
biodiversity, including flora and fauna, mangrove forests, an array of fish species as well as a

wide variety of crops and economic trees.*

Although Nigeria only discovered commercial quantities of oil in 1958, the environmental effect
of oil exploration in the Niger Delta predates the country’s independence in 1960.*° According to
Fagbohun, exploration and geo-seismic activities leading to the commercial discovery of oil in
the country left significant marks on the environmental landscape in the Niger Delta.* As the

UNEP noted,

% Fagbohun, supra note 6 at 165.

¥'See UNEP Report, supra note 35 at 20. See also Emeka Duruigbo, “Managing Oil Revenues for Socio-Economic
Development in Nigeria: The Case for Community-Based Trust Funds” (2004 — 2005) 30 NCJ Int’l L & Com Reg
121 at 130 (HeinOnline) [Duruigbo].

% See Fagbohun, supra note 6 at 165. See also UNEP Report, ibid.

% Fagbohun, ibid.

0 UNEP Report, supra note 35 at 25.

*I The history of oil exploration activities in Nigeria dates back to 1908 when an affiliate of a German exploration
company, Nigerian Bitumen Company, searched for bitumen (tar sand) in present day Ondo State, south-western
Nigeria. Unfortunately, the outbreak of the First World War interrupted the company’s long and unsuccessful search
for oil in the country. Exploration activities resumed in 1937 with the entry of Shell D’Arcy a consortium owned by
Royal Dutch Shell and British Petroleum into the Nigerian landscape. Their activities were to be cut short again by
the Second World War, at the end of which the company resumed exploration in 1946. This time, the company’s
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Oil Exploration and production projects may have impacts on the
natural environment long before any oil is actually produced.
These are complex, multi-faceted projects, with many different
phases including: land survey, land clearance for seismic lines,
establishment of seismic and drilling camps, site preparation,
infrastructure construction, drilling for oil (even when the effort is
unsuccessful) and development of transportation infrastructure.
Once a facility begins operating other issues have to be dealt with,
such as oil spills caused during oil production and the disposal of
water (often salty and known as ‘produced water’) and flaring of
gas (‘produced gas’) generated alongside the oil. All of these
activities and their effects leave an environmental footprint.*?

In the years following the commercial discovery of oil, the country experienced unprecedented
economic growth as well as a concomitant increase in pollution and environmental degradation
from oil production processes.”® Although the environmental problems confronting the Niger
Delta are not wholly related to oil industry operations, there is a general consensus that oil
industry operations have aggravated the degree and rate of environmental degradation in the
region.** Sadly, these environmental issues did not get much governmental attention at the time
owing to a number of factors including the outbreak of the Nigerian Civil War between 1967 and
1970; a desire by the government to maximize economic gains from its newly found oil reserves

as well as low levels of environmental consciousness existing in the country during this period.*

search paid of; in 1956, oil was discovered in Oloibiri (present day Bayelsa State, south-south Nigeria) in the heart
of the Niger Delta. For a more detailed account of the history of oil production in Nigeria, see generally Nigerian
National Petroleum Corporation, “Development of Nigeria’s Qil Industry” online: Nigerian National Petroleum
Corporation <http://www.nnpcgroup.com>; Nigerian National Petroleum Corporation, “History of the Nigerian
Petroleum Industry”, online: Nigerian National Petroleum Corporation <http://www.nnpcgroup.com>; Fagbohun,
supra note 6 at 153 — 164. See also Stevens, supra note 5 at 390.

2 UNEP Report, supra note 35 at 24.

“ Fagbohun, supra note 6 at 161.

* See generally, United Nations Development Program, Niger Delta Human Development Report, UNDPOR, 20086,
1 at 74 -75 [UNDP Report]. See also, David Aworawo, “Deprivation and Resistance: Environmental Crisis, Political
Action, and Conflict Resolution in the Niger Delta since the 1980s” (2013) 4 Journal of International and Global
Studies 52 at 53 — 56, online: Lindenwood <http://www.lindenwood.edu> [Aworawo]; Steve Okecha,
“Environmental Problems of the Niger Delta and their Consequences” in Akinjide Osuntokun, ed, Environmental
Problems of the Niger Delta (Lagos: Friedrich Ebert Foundation, 2000) 51 at 52- 58.

** See UNEP Report, supra note 35 at 24; Faghohun, supra note 6 at 157 — 159. For a detailed discussion on the rise
in environmental consciousness in Nigeria, see Margaret T Okorodudu-Fubara, Law of Environmental Protection:
Materials and Text (Ibadan-Nigeria: Carlton Publications, 1998) at 3 — 13 [Fubara].
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Given the environmental attitude at the time, little was done, it appears, to officially document

the extent of environmental degradation arising from oil exploration and production processes.*®

As the Nigerian environmental situation began to attract local and international attention, more
information began to surface on the extent of environmental damage in the Niger Delta. From
scholarly writings and documentaries to court cases and reports of non-governmental
organizations, details of the nature and scope of environmental damage in the Niger Delta shot to

limelight.*” While these developments re-shaped the discourse on the environmental situation in

*®The difficulty in determining the scale of oil spills in the region was highlighted in a 2009 report of Amnesty
International on the impact of oil production activities on human rights and the environment in the region.
According to the report, the scale of environmental damage could be inferred from three sources:

Figures that are available for oil discharged on land and sea.

Figures on the number of sites needing remediation (theses are sites that have
been affected by oil pollution in the past and which are considered to need
rehabilitation of some sort).

Expert testimony of environmental and oil experts who have lived and/or
worked in the Niger Delta.

See especially, Amnesty International, Nigeria: Petroleum, Pollution and Poverty in the Niger Delta (London, UK:
Amnesty International Publications, 2009) at 15 -16, online: <http://www.amnesty.org> [Amnesty Report]. Similar
challenges were also highlighted by the United Nations Development Program (UNDP) in its 2006 Niger Delta
Human Development Report. See UNDP Report, supra note 44 at 18 -19. Available literature suggests that the
earliest records of oil spills by the Nigerian National Petroleum Corporation (NNPC) were for the period between
1976 and 1986. See e.g. Fagbohun, supra note 6 at 163. Sadly, this trend has not improved with the passage of time.
In its environmental assessment of Ogoniland, UNEP also notes that some of the constraints to the documentation of
oil spill incidents include an absence of baseline information on the condition of the environment prior to the
commencement of oil exploration in the region and the lack of reliable data on the amount of oil spilled in the
region. See UNEP Report, supra note 35 at 88 — 90.

*'See e.g. John Vidal, “Niger Delta Villagers go to the Hague to fight Against oil giant Shell”, The Guardian [of the
United Kingdom] (6 August 2011) online: <http://www.guardian.co.uk> [Vidal]; The Registered Trustees of the
Socio-Economic Rights & Accountability Project (SERAP) v President of the Federal Republic of Nigeria & Others
Suit No: CW/CCJ/APP/08/09, online: World Court Cases
<http://www.worldcourts.com/ecowasccj/eng/decisions/2010.12.10_SERAP_v_Nigeria.htm> [SERAP]; See also
Christian Purefoy, “Nigeria’s oil spill crises” CNN Edition: International (18 August 2010) (podcast), online: Cable
News Network <http:edition.cnn.com>; Michael Peel, A Swamp Full of Dollars: Pipelines and Paramilitaries at
Nigeria’s Qil Frontier (Chicago: Laurence Hill Books, 2010); Environmental Rights Action, “The Curse of Oil”
(Field Report #146, 16 January 2006), online: Environmental Rights Action (Friend of the Earth, Nigeria)
<http://www.eraction.org>; Sandy Cioffi, Sweet Crude, 2008 (Documentary Film), DVD online: Sweet Crude
<http://www.sweetcrudemovie.com>; Henry Clark et al, “Oil for Nothing: Multinational Corporations,
Environmental Destruction, Death and Impunity in the Niger Delta”, A United States Non-Governmental Delegation
Trip Report, 6 — 20 September 1999, online: Essential Action <http://www.essentialaction.org> [Clark et al]; Amy
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Nigeria’s oil producing region, many challenged the veracity of these accounts, alleging that they
were overly exaggerated.*® The position of skeptics notwithstanding, affected communities in the
Niger Delta rode on these expositions and began to demand governmental attention to the

environmental degradation in the region and its impact on human life.*®

Between 2005 and 2009, agitations by various rights groups in the Niger Delta took several
menacing dimensions: kidnappings, pipeline vandalization and militant take-over of oil
installations became the norm.*® At the end of 2009, the government declared amnesty to restive
militants, many of whom have or are being trained in various fields.>*A handful of clean-up
operations also followed. Despite these efforts, the Niger Delta remains heavily polluted.®* As

part of many initiatives to address the yearnings of the people of the region, the Nigerian

Goodman & Jeremy Scahill, “Drilling and Killing: Chevron and Nigeria’s Oil Dictatorship” (26 November 1998)
(Documentary), online: Democracy Now <http://www.democracynow.org>; Amnesty Report, supra note 46.

“8 See generally, Christian Purefoy, “Nigerians Angry at Oil Pollution Double Standards” CNN World (30 June
2010) (podcast), online: Cable News Network <http:www.cnn.com>

*° Perhaps, no one community in the region exemplified this growing consciousness that the people of Ogoniland. In
1990, they established the Movement for the Survival of the Ogoni People (MOSOP) with the aim of engaging in
non-violent protests to protect the environment and cultural heritage of Ogoniland, amongst other objectives. The
movement presented the Ogoni Bill of Rights to the Federal Government of Nigeria in 1990, which included some
reference to environmental issues. In response to the group’s activism, nine of its leaders, including Ken Saro-Wiwa,
were tried and hanged on charges of treason. The past decade has also seen the rise of youth and militant groups in
various oil-producing communities in the region such as the Ijaw Youth Council (I'YC) and the Movement for the
Emancipation of the Niger Delta (MEND). For a detailed discussion of the history of resistance by the people of the
region, see Cyril I Obi, “Oil Extraction, Dispossession, Resistance and Conflict in Nigeria’s Oil Rich Niger Delta”
(2010) 30:1 -2 Canadian Journal of Development Studies 219 at 225 — 232 [Obi].

% See Energy Information Administration, “Country Analysis Briefs”, online: U.S. Energy Information
Administration <http://www.eia.gov/EMEU/cabs/Nigeria/pdf.pdf> [EIA, “Country Analysis Briefs”].

> Based on 2011 estimates, 20,192 ex-militants have been successfully demobilized and are currently undergoing
re-integration and training both nationally and internationally. See especially, “N’Delta: 2 years after amnesty deal”,
Daily Sun (11 October 2011) online: The Sun Publishing Limited <http://www.sunnewsonline.com>. This figure
increased in 2013 to approximately 30,000 persons. See “The Never-Ending Amnesty Program”, Editorial, Punch (2
January 2013), online: Punch <http:www.punchng.com>. Suffice to say that the Nigerian federal government has
announced plans to end the program in 2015. See Chinedu Eze, “FG Plans to End Amnesty Programme in 2015” (20
June 2013), online: THISDAY LIVE <http:www.thisdaylive.com> [Eze].

%2 Research findings from the environmental assessment of Ogoniland conducted by UNEP and published in August
2011 show that pollution from over 50 years of oil operations in the region has penetrated further and deeper than
many may have supposed. At a site in Eleme Local Government Area of Rivers State, south-west Nigeria, the study
found heavy contamination present 40 years after the occurrence of the oil spill and despite several clean-up
operations. Depicting the gravity of damage to the region, UNEP concluded that the restoration of Ogoniland may
take up to thirty

years. See generally UNEP Report, supra note 35 at 9, 12.

11


http:http:www.thisdaylive.com
http:http:www.punchng.com
http:http://www.sunnewsonline.com
http://www.eia.gov/EMEU/cabs/Nigeria/pdf.pdf
http:http:www.cnn.com
http:http://www.democracynow.org
http:polluted.52
http:exaggerated.48

government commissioned UNEP to conduct an environmental assessment in Ogoniland, an oil-
producing community in the region, to ascertain the extent of environmental damage.>® Although
limited in scope to the Ogoni community in the Niger delta; the UNEP Report is significant
because it presents, for the first time and in an unprecedented scale, factual scientific proof of the

extent of environmental damage in the oil-rich region.>

This mix of reactionary and precautionary measures notwithstanding, the severity of
environmental contamination in the region remains a source of great concern.” Pollution in the

region has largely been attributed to oil spills.”® Between 1976 and 1996, the Department of

*% See UNEP Report, supra note 35 at 178.
> Emphasizing the extensive application of the findings in Ogoniland, UNEP noted that:

The geographical scope of the UNEP study was limited to Ogoniland and the

surrounding creeks. However, contamination entering creeks can travel

downstream and have adverse effects on communities outside Ogoniland.

Nothing demonstrates this fact better than the village of Andoni ..., a small

community of fewer than 50 houses whose inhabitants mainly make their living

from fishing ... Aerial photography clearly shows that the water around the

village is polluted with an ever-present layer of floating hydrocarbons — a

situation also observed on the ground. It is clear that Andoni is seriously

impacted by hydrocarbon pollution, and since the village is permanently

surrounded by water, its inhabitants are probably even more exposed to oil

contaminants than nearby land-based communities.
See UNEP Report, ibid at 200. Eweje also echoed this view, noting that the environmental crisis in Ogoniland is
indicative of the problems experienced by other host communities in the Niger Delta. See Gabriel Eweje,
“Environmental Costs and Responsibilities Resulting from Qil Exploration in Developing Countries: The Case of
the Niger Delta of Nigeria” (2006) 69 Journal of Business Ethics 27 at 37. While reference to the UNEP Report will
be made in the context of Ogoniland, the background for arguments made in this thesis remains the entire Niger
Delta region.
% UNEP’s Report on Ogoniland, one out of many oil-producing communities in the Niger Delta, revealed that the
extent of environmental contamination and degradation in this community and its environs was of such severity that
it may take twenty-five to thirty years to restore the environment in the region. See UNEP Report, ibid at 12.
*®Crude oil spills are caused by a variety of factors including but not limited to onsite leaks, well blow-outs, pipeline
ruptures, sabotage to well heads and flow lines as well as loading, offloading and transportation of crude oil. See
generally Fagbohun, supra note 6 at 161 — 162; Duruigbo, supra note 37 at 131; Koriambanya S A Carew, “David
and Goliath: Giving the Indigenous People of the Niger Delta a Smooth Pebble — Environmental Law, Human
Rights and Re-defining the Value of Life” (2002) 7 Drake J Agric L 493 at 500 — 501 (HeinOnline) [Carew];
Stevens, supra note 5 at 391 — 394; Aworawo, supra note 44 at 56. Major transnational corporations operating in the
region allege that sabotage by indigenes account for over 75% of oil spilled in the region. See Stevens, supra note 5
at 392; Micaela L Neal, “The Niger Delta and Human Rights Lawsuits: A Search for the Optimal Legal Regime”
(2011) 24 Pac McGeorge Global Bus & Dev L 343 at 351 — 353 [Neal]. Shell Petroleum Development Corporation
(SPDC), a major operator in Nigeria’s Delta region, claims that over 75% of oil that escaped from its facilities
between 2008 and 2012 were due to criminal activities such as sabotage, oil-theft and illegal refining activities. See
Shell Global, “Qil Leaks in Nigeria”, online: Shell Global <http://www.shell.com>. While the threat of sabotage is
real, most oil companies in the region have come under sharp criticisms by indigenes and non-governmental

12


http:http://www.shell.com
http:spills.56
http:concern.55
http:region.54
http:damage.53

Petroleum Resources reported a total of 4,674 oil spill incidents resulting in the release of about
2,369,470 barrels of oil into the environment.>” Of this amount, only 23.17% of crude oil was
allegedly recovered; the rest made their way into land, swamps and offshore environments.”® As
shown in the table below, the volume of crude oil spilled into the environment grew steadily

from 1976 to 1982 and 1988 to 1996.>°

Table 1.1 Oil Spills Incidents in Nigeria from 1976 - 1997

Year Number of Oil Spills Volume of Spills (bbls)
1976 128 26,157
1977 104 32,879
1978 154 489,294
1979 57 694,117
1980 241 600,511

organizations, who disagree with industry reports on the amount of spills caused by sabotage and accuse oil
companies of attributing controllable spills to sabotage to avoid paying compensation. See Amnesty Report, supra
note 46 at 15. See also Neal, ibid at 351 — 353. Similarly, in June, 2013, the National Contact Point (NCP), a Dutch
agency created to assess complaints about companies that abuse human rights and the environment, rejected
SPDC'’s contention that majority of oil spills in the Niger Delta were caused by sabotage. According to the Agency,
the company’s claims were based on disputed evidence and flawed investigations. See Kelvin Ebiri, “Dutch
Agency Faults Shell’s Claim on Niger Delta Oil Spill”, The Guardian [of Nigeria] (19 June 2013) online: The
Guardian Nigeria <http://www.ngrguardiannews.com>.

*See Peter C Nwilo & Olusegun T Badejo, “Impacts and Management of Oil Spill Pollution along the Nigerian
Coastal Areas” (September 2006), online: International Federation of Surveyors <http://www.fig.net> at 5 [Nwilo &
Badejo, “Oil Spill Pollution]. As noted by the 2006 Amnesty Report, it is important to state that records of oil spill
incidents in Nigeria are contested and vary depending on the source. According to the report, SPDC is the only
operator in the region that publicly provides records of oil spills occurring in the course of its operations. For the
period between 1989 and 1994, the company reported an average of 221 spills per year involving about 7,350
barrels of oil for each year. The report also revealed that official records of oil spill incidents were based on figures
provided by the oil companies to the government — a trend that has been criticized by local and international
environmental experts, who argue that figures provided by oil companies and reported by the Department of
Petroleum Resources (DPR) do not reflect the true scale of oil spill incidents in the region. See generally, Amnesty
Report, supra note 46 at 15 — 16.

%8 A record 1,259 spills occurred on land, releasing 101,764 barrels of oil. 576 spills were reported for swamps and
released 512, 231 barrels of oil. In offshore environments, 164 spills occurred, releasing 1,449,898 barrels of oil. See
Fagbohun, supra note 6 at 163.

> Fagbohun, ibid at 164.
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1981 238 42,722
1982 257 42,841
1983 173 48,351.3
1984 151 40,209
1985 187 11,876.6
1986 155 12,905
1987 129 31,866
1988 208 9,172
1989 195 7,628.161
1990 160 14,940.816
1991 201 106,827.98
1992 367 51,131.91
1993 428 9,972.22
1994 515 30,282.67
1995 417 63,677.174
1996 430 46,353.12
1997 339 59,272.3

Source: Fagbohun®

Between 1997 and 2001, the country also recorded a total number of 2,097 Qil Spills.** Although

there are no government records showing the number of spill incidents in the last decade; in

2006, an independent team of environmental experts reported that an estimated 9 to 13 million

80 See Faghohun, ibid.

%! See Nwilo & Badejo, “Oil Spill Pollution”, supra note 57 at 5.
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barrels of oil have been spilled in the Niger Delta in last five decades — about 50 times the
volume of oil spilled in the Exxon Valdez Oil Spill in Alaska in 1989.%? According to Amnesty
International, the number of sites needing remediation is another indicator of the volume of oil
spilled in the region. The group reports that in 2008, about 2000 sites had been identified by the
Nigerian National Oil Spill Detection and Response Agency (NOSDRA) as needing

remediation.®®

While these spills are a significant source of pollution in the region, other hazards associated
with oil production and exploration processes equally contaminate the environment. These
include gas flaring®, fire from pipeline explosions®, well blowouts®, photochemical smog, and

toxic wastes from refinery operations.®’

82 Approximately 11 million gallons (257,000 barrels or 35,000 metric tonnes) of oil were spilled from the vessel.
See Exxon Valdez Trustee Council, “Oil Spill Facts”, online: Exxon Valdez Trustee Council
<http://www.evostc.state.ak.us>. The team of experts arrived at its figures through a study of available volume
figures for oil spills, while taking cognizance of the fact that they were incomplete. Based on the findings of this
study and available government figures, they concluded that the minimum quantity of oil spilled in the region in the
last fifty years was in the range of 9 to 13 million barrels, making the Niger Delta “one of the five most petroleum
polluted environments in the world.” The team was convened by the Nigerian Conservation Foundation with
participation from the Federal Ministry of Environment. It comprised experts from Nigeria, United Kingdom (UK)
and the United States of America (USA), including Professor Richard Steiner of the University of Alaska. The team
visited the Niger Delta between May 21 and May 29, 2006, during which it met with various stakeholders in the
region and saw firsthand, several heavily polluted sites in the region. According to the report, some of the sites
visited include:

...those where oil products had been buried and were leaching into the

environment ...[;] sites which were reported as cleaned up but oil was still

leaching out; the sludge pit and leaking oil tanks ... at the truck tanker parking

area in the tank farm at the WRPC [Warri Refinery and Petrochemical

Company] in Warri [;] ... [and] dredging fill sites ...

See generally, “Niger Delta Resources Damage Assessment and Restoration Project: Phase 1 Scoping Result” (31
May 2006), conducted by the Nigerian Conservation Foundation (NCF), Worldwide Fund for Nature (WWF) UK
and the International Union for the Conservation of Nature’s Commission on Environmental, Economic and Social
Policy (CEESP — IUCN), online: International Union for Conservation of Nature <http://www.iucn.org> at 1, 2
[2006 Expert Damage Assessment].

%% See Amnesty Report, supra note 46 at 16.

% The contribution of gas flaring to poor environmental conditions in the Nigeria is notable because it has been
identified as the second major cause of environmental degradation in the Niger Delta after oil spillages, and a major
pollution source in the country. See Ignatius Adeh, Corruption and Environmental Law: The Case of the Niger
Delta, (New Brunswick, NJ: Transaction, 2010) at 7 [Adeh]. Since the discovery of oil in the country, gas
associated with the production of crude has largely been flared. According to the World Bank, the country was
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flaring an estimated 87% of its produced gas as far back as 1989. See World Bank, Nigeria - Defining an
Environmental Strategy for the Niger Delta (Washington, DC: World Bank, 1995) at 44. This figure rose steadily in
the 1990s. As Adeh reports, by 1996 estimates, the country produced 36877.5MMm?® of natural gas, 72.5% of which
was flared. See Adeh, supra note 64. The country was also reported to have flared about 75% of associated gas in
2004. See Duruigbo, supra note 37 at 130. Fagbohun also notes that in 2005, 56.6 million m® of associated gas was
flared daily in Nigeria. See Fagbohun, supra note 6 at 179. Despite the existence of prohibitive laws on gas flaring
(Associated Gas Reinjection Act, 1979, Cap A25, Laws of the Federation of Nigeria (LFN) 2004 (AGRA)) and
repeated extensions of flare — out target dates (from 1984 to 2004, 2008 and subsequently 2010), associated gas
continues to be flared in the Niger Delta. According to the June 2013 Monthly Petroleum Information Fact Sheet of
the Nigerian National Petroleum Corporation (NNPC), the total Production of Natural gas was 178.33 BSCF,
24.33% of which was flared. See Department of Corporate Planning and Strategy (CP&S), “June 2013 Petroleum
Information”, online: Nigerian National Petroleum Corporation <http://www.nnpcgroup.com> at vi; Fagbohun,
supra note 6 at 180. In 2011, estimated flare volumes from Global Satellite Data indicated that the country was the
second largest gas flaring nation, behind Russia. See World Bank’s Global Gas Flaring Reduction (GGFR),
“Estimated Flare Volumes from Satellite Data, 2007 — 2011”, online: The World Bank <http://web.worldbank.org>
[World Bank, “Estimated Flare VVolumes™]. Although the GGFR is yet to release its estimates for 2012 at the time of
writing this thesis (citing cuts by the US government to the program of the National Oceanic and Atmospheric
Administration (NOOA)); the World Bank recently announced in 2012 that Nigeria is showing continuous progress
in gas flaring reduction. See World Bank, “World Bank sees Warning Signs in Gas Flaring Increase”, (3 July 2012)
online: The World Bank <http://www.worldbank.org>. As optimistic as this forecast appears, the country continues
to lose revenue to gas flaring. For a detailed discussion of the economic waste caused by gas flaring in Nigeria, see
Orieji Kalu Onuma, Towards a Legal and Regulatory Framework for the Sustainable Development of Gas in
Nigeria: With Lessons from the Canadian Province of Alberta (LLM Thesis, University of Calgary, 2011), at 11, n
43 [Onuma] [Unpublished]. See also Stanley Nkwocha, “Nigeria is losing Trillions through Gas Flaring — Sen
Nwaogu” Leadership Newspaper (7 July 2013) online: Leadership <http://leadership.ng>. In addition, oil producing
communities are still reeling from the environmental and public health effects of past and current flares. According
to Amnesty International, although the environmental and human health impacts associated with gas flaring are yet
to be assessed, the noise, heat and smoke associated with the process are likely to affect human health. See Amnesty
Report, supra note 46 at 36. Several other reports have linked the process to respiratory disorders; poor crop yield
and physical damage to buildings in the region. See e.g. Charles Piller, Edmund Sanders & Robyn Dixon, “Dark
Cloud over Good Works of Gates Foundation” Los Angeles Times (7 January 2007) online: Los Angeles Times
<http://www.latimes.com>; Lydia Polgreen, “Ebocha Journal: Strangers in the Dazzling Light: A Mix of Oil and
Misery” The New York Times (9 December 2005) online: The New York Times <http://www.nytimes.com>;
Environmental Rights Action/Friends of the Earth Nigeria (The Climate Justice Program), “Gas Flaring in Nigeria:
A Human Rights, Environmental and Economic Monstrosity”, online: Friends of the Earth, UK
<http:www.foe.co.uk>; UNDP Report, supra note 44 at 79.

8 Although there are no official records on spill fires, several publications by independent researchers, media outfits
and non-governmental organizations have shed light on the devastating effects of these fires on affected
communities in the Niger Delta. Instances of such fire outbreaks include the Egborode fire incident of June, 2000,
where the rupturing of a pipeline led to massive spillage of petroleum products through villages, farmlands and
forests. The leaking products would later explode on July 10, 2000 allegedly owing to a lack of response from the
operator of the pipelines, the Nigerian National Petroleum Corporation (NNPC). Environmental Rights
Action/Friends of the Earth, Nigeria (ERA/FOEN), a non-governmental organization working in the region, reported
that about 3,000 people were burnt to death; the Omugba River, the only source of potable water in the community
was polluted and navigation became impossible on the said river. In addition, economic activities were paralyzed in
the predominantly fishing and farming community. Other notable fire incidents arising from pipeline explosion
include the Idjerhe (Jesse) fire explosion of October, 1998; Ekakpamre fire explosion of September, 1999; Elume
fire disaster of November, 2000; Ikarama oil spill inferno of November, 2011 and the Bodo pipeline explosion of
June, 2013. For a detailed account of these and similar fire incidents, see Environmental Rights Action/Friends of
the Earth (ERA), Nigeria, “Field Reports #74, #39, #73, #335 & #239”, online: Environmental Rights
Action(Friends of the Earth, Nigeria) <http://www.eraction.org> [ERA, “Field Reports”]; Adeh, supra note 64 at 15
—17. It is pertinent to note that while the precursor to most of these fire incidents were oil spills, Fagbohun contends
that the absence of immediate containment measures accounts significantly for the outbreak and spread of these
fires. See Fagbohun, supra note 6 at 171.
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Table 1.2 Estimated Flare VVolumes from Satellite Data

Volumes in bcm |{2007(2008|{2009(2010|2011{Change from 2010 to 2011

Russia 52.3142.0 |146.6 |35.6 |37.4 |1.8
Nigeria 16.3|15.5|14.9 |15.0 |14.6 |-0.3
Iran 10.7 |10.8 |10.9 |11.3|11.4|0.0
Iraq 6.7 |7.1 |81 |9.0 |94 |0.3
USA 22 |24 |33 |46 |11 |25
Algeria 5.6 |6.2 |49 |53 [5.0 [-0.3
Kazakhstan 55 |54 |50 (3.8 4.7 |0.9
Angola 35 |35 |34 |41 |41 |0.0

Saudi Arabia 39 |39 |36 |36 |3.7 |01

Venezuela 22 |27 |28 |28 (3.5 |0.7
China 26 |25 |24 |25 |26 |01
Canada 20 (19 (18 (25 [24 |-0.1
Libya 3.8 |40 |35 (3.8 (22 |-16
Indonesia 26 |25 |29 |22 |22 |0.0
Mexico 2.7 |13.6 |3.0 |28 (21 |-0.7

% The largest and most devastating well blow out recorded in the country was Texaco’s Fumiwa 5 oil well blow out
in 1980; an estimated 400,000 barrels of crude oil was released into the sea off the coast of present-day Bayelsa
State. In January, 2012, another blowout was reported in the Funiwa Field; this time, occurring on Chevron’s
offshore natural gas exploration rig, the Funiwa Deep-A. According to a Reuters report, the fire that followed this
blowout raged unabated for 46 days until March 2nd, 2012, when a relief well was drilled to stem the gas leak. Two
lives were lost. See generally, Oleg Vukmanovic, “Exclusive: Riggers Sought Evacuation before Deadly Chevron
Blast”, Reuters Edition: U.S. (11 July 2012) online: Reuters <http://www.reuters.com>; Fagbohun, ibid at 163;
Nwilo & Badejo, “Oil Spill Pollution” supra note 57 at 5.

%7 Fagbohun, supra note 6 at 162; Amnesty Report, supra note 47 at 14 — 20; UNDP Report, supra note 44 at 75 —
80.
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Qatar 24 123 |22 |18 (1.7 |-0.1

Uzbekistan 21 |27 (1.7 |19 (1.7 |-0.2
Malaysia 18 |19 |19 |15 |16 |0.2
Oman 20 |20 |19 |16 |16 (0.0
Egypt 15 |1.6 (1.8 [1.6 |1.6 [0.0
Total top 20 132 (124 |127 [118 |121 |3.1

Rest of the world |22 (22 |20 (20 |19 |(1.1)

Global flaring

154 |146 |147 |138 |140 |1.9
level

Source: National Oceanic and Atmospheric Administration (NOAA) Satellite data®

As divergent as these various oil-related contamination sources are, they all affect land, water

and air quality in the country and their impact can be felt over short and long term periods.*
Impact of Oil Exploration and Production on Land Resources in Nigeria

One of the most significant impacts of oil production activities on land resources in the Niger
Delta Region is urbanization.” In cities like Warri (Delta State) and Port Harcourt (Rivers State),

increasing oil production activities have occasioned a rise in construction as well as demand for

% World Bank, “Estimated Flare Volumes”, supra note 64.

% Fagbohun, supra note 6 at 175.

"0 According to the 2006 UNDP Report, the mid-1980s saw a rise in oil production activities in the region, which
turned most towns that were hitherto known for their rubber plantations to centers for oil production and industrial
activities. The report notes that during this period, local land owners sold their land to speculators from urban
centers that turned them into quarries for sand, clay and other construction materials. This resulted in massive
deforestation, destruction of land, loss of livelihoods and sporadic migration to urban areas. These changes in
migration patterns further resulted in the gradual establishment of urban sprawls and slums which aggravated
housing and traffic congestion, unemployment, crime and other social vices. For a detailed analysis on the rise of
urbanization in the region and its effects, see UNDP Report, supra note 44 at 83 — 85; Adeh, supra note 64 at 11 —
12.
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land and building materials like sand and wood.” A direct consequence of this trend is the

continuing depletion of land and forest resources in the region.”

Soil and groundwater contamination is another negative impact of the exploration and production
of oil in Nigeria’s Delta region.”® In most cases, these are caused by spills, leakages and waste
discharges from oil processing activities.” Regardless of its source, hydrocarbons alter the
physical and chemical properties of soils; depending on the degree of alteration, this reduces soil
quality and in some cases, causes the soil to become a source of pollution in itself.” In addition
to posing serious health problems to organisms through ingestion or contact, contaminated soil
retains pollutants and gradually releases them into groundwater sources and the atmosphere long

after the original pollution source has been destroyed.’

In 1992, 19 years after a major oil spill in Ebubu-Ochani community in present-day Rivers State,

a scientific study’’ revealed that

vegetation in the area ... which received the direct impact of the
spill is recovering but vegetation in areas downstream of the spill

"t UNDP Report, ibid at 84.

"2In 2003, the Nigerian government awarded a contract for the construction of a bridge linking Bodo Community in
Ogoniland to the country’s Liquefied Natural Gas (LNG) Plant in Bonny Island. As Adeh notes, several hectares of
dense mangrove forests, creeks, rivers, farm lands and ecological habitats were set aside by the Nigerian government
for this project; and compensation paid to protesting communities. See Adeh, supra note 64 at 11. Unfortunately, 11
years after the loss of their farm lands and forests, the project is yet to be completed. Not only are people in affected
communities angry at the delay in the completion of the project which was forecasted to create jobs; the Chairman
of the Council of Chiefs and Elders of Bodo Community was recently quoted as saying “it would have been better
that their farm lands were left for them than to acquire it for the road project and [abandon] it”. See Ann Godwin,
“Group flays FG over Abandoned Bodo-Bonny Road”, The Guardian [of Nigeria] (10 June 2013) online: The
Guardian Nigeria <http://http:www.ngrguardiannews.com>. The UNDP Report also notes that a direct consequence
of deforestation in the region is a depletion of timber and non-timber forest products, the latter of which provide
subsistence and income to local farmers. The report equally notes that reduction in forest cover, occasioned by
increasing demand for forest products and lands, has led to the over-use of residual forests. See UNDP Report, ibid
at 84.

" Fagbohun, supra note 6 at 181 — 187; UNEP Report, supra note 35 at 9, 10, 30, 31, 64 — 67.

™ Fagbohun, ibid at 174; UNEP Report, ibid at 37.

> UNEP Report, ibid.

% Ibid.

" Emmanuel Asuquo Obot, A Chinda & S Braid, “Vegetation Recovery and Herbaceous Production in Freshwater
Wetland 19 Years after a Major Oil Spill” (1992) 30 African Journal of Ecology 149 [Obot, Chinda & Braid].
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site ... is presently being degraded due to a slow seepage of
persistent crude oil from the spill site. Herbaceous production
(including food crops) was negatively correlated with hydrocarbon
concentrations in the soil.”

In its recent environmental assessment of Ogoniland, UNEP found that soil contamination levels
at two-thirds of land sites close to oil installations exceeded national limits set out in the
Environmental Guidelines and Standards for the Petroleum Industry in Nigeria (EGASPIN)"®.%

It also observed that in 41 sites, the level of hydrocarbon pollution had hit the groundwater at

levels exceeding the standards prescribed in EGASPIN.®

Further, vegetation in the Niger Delta region has been greatly affected by spill fires and improper
placement of pipelines and other oil infrastructure.®? Given the slow rate of response to oil spill
incidents in the country, UNEP observed that these spillages often lead to fires which destroy
vegetation cover.®> Where these fires are severe and occur in forest regions, UNEP also noted
that they have the potential to significantly alter biodiversity.?* Highlighting the extent of oil
pollution damage to the region’s vegetative landscape, UNEP reported that the impact of over

fifty years of seismic surveys is still visible in the region.®

"® 1bid at 149.

" Although the provisions of these guidelines will be discussed in detail in chapter three, summarily, EGASPIN
prescribes standards regarding the monitoring, handling, treatment and disposal of waste materials generated during
oil exploration and production. First issued in 1991 by the Department of Petroleum Resources (DPR) in Nigeria,
the guidelines were recently revised in 2002. See generally, Fagbohun, ibid at 319 — 328; Adeh, supra note 64 at 33.
8 UNEP Report, supra note 35 at 9 — 10.

8 |bid at 10.

8 Amnesty Report, supra note 46 at 30. See also 2006 Expert Damage Assessment, supra note 62 at 4.

8 UNEP Report, supra note 35 at 38. The magnitude of impact of these fires to vegetation in the region, and the
nation as a whole, is better appreciated when one considers that the region houses a significant proportion of the
country’s extensive mangrove ecosystem. See Nwilo & Badejo, “Oil Spill Pollution” supra note 57 at 4.

8 UNEP Report, ibid.

8 While it acknowledged that these impacts were not noticeable in devastating proportions, UNEP noted that natural
vegetative processes are yet to close the gap created by seismic lines. See UNEP Report, ibid at 155 — 156. See also
2006 Expert Damage Assessment, supra note 62 at 4.
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Other known impacts of oil production processes to land resources in the Niger Delta include

alteration of natural landscapes, cultural heritage sites and ecological habitats.*

Impact of Oil Exploration and Production on Water Resources and Marine Life in Nigeria’s

Delta Region

Given the coastal nature of the geography of the Niger Delta®’; its water resources and marine
life are extremely vulnerable to the negative impacts of oil exploration and production processes.
The threats of pollution to lakes, rivers and water bodies in the region not only diminish their
utility as sources of water and ecological habitats; it also reduces their value as a medium for

transportation.®

Throughout the course of its 14-month field work in the Niger Delta, UNEP observed the
presence of floating layers of oil in the creeks of Ogoniland.?® In addition to surface water,

samples of sediments from 37 locations in 4 local government areas were studied; 10 of these

® For a detailed discussion of these impacts, see Fagbohun, supra note 6 at 191 — 195.

8 The Niger Delta region comprises the area covered by the natural delta of the Niger River (one of two major rivers
in Nigeria). The natural delta of the Niger River is a vast sediment basin. For the most, the Niger Delta is swampy
and is crisscrossed by a dense network of meandering creeks and rivers. See UNDP Report, supra note 44 at 19.
Based on its hydrology, the Niger Delta is divided into four ecological zones: coastal barrier islands, mangrove
swamp forests, freshwater swamps and lowland rainforests. These zones are home to a wide range of marine plants
and animals, including about 250 species of fish and more species of freshwater fish than any other ecosystem in
West Africa. See generally, Nwilo & Badejo, “Oil Spill Pollution” supra note 57 at 3 — 4; Fagbohun, ibid at 165 -
166. Given its natural endowments, the predominant occupation in the region is fishing. The total volume of fish
production in the country is currently estimated at 600,000 metric tons per annum and a significant proportion of this
figure comes from fishing activities in the Niger Delta. See Abah Roland Clement, “Vulnerability of Fisheries
Livelihood in the Coastal Area of the Niger Delta Region of Nigeria” (2013) 5:2 World Journal of Fish and Marine
Sciences 152.

8 See Fagbohun, ibid at 183.

8 Thicker layers of black oil were mostly found along the coastline in areas where the water was more stagnant; and
thinner oil in parts of the Imo River with faster tides. According to UNEP, the presence of this oily sheen on the
surface water was an everyday sight for its team. See UNEP Report, supra note 35 at 169, 175 -176.
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samples contained hydrocarbons with intervention values above minimum levels prescribed

under EGASPIN.%

Agquatic life in the region has also suffered significantly as a result of oil production processes.
Apart from constituting a major source of income for the people of the region, they also
represent a significant part of the cultural heritage, history and identity of the Niger Delta
people.” According to UNEP, fishing, once prime activity in the region, has essentially ceased in
areas polluted by oil.% Echoing this view, a 2007 report by the Food and Agricultural

Organization (FAO) noted with regards to coastal artisanal fisheries that

[flor brackish water resources, the state of the resources is
deplorable. Fishing pressure is very high, arising from the lack of
alternative employment for estuarine communities. Oil pollution
further complicates the scenario, with the devastation of aquatic
life in the area.”
In addition to pollution of rivers and creeks, another threat to aquatic habitats in the region is the

rise in river sand mining.** Apart from destroying aquatic habitat, these mining activities reduce

% EGASPIN prescribes a maximum target range of 50 mg/kg for petroleum hydrocarbons and an intervention level
of 5,000 mg/kg. The fact that these 10 sites recorded volumes in excess of these limits attests to the level of
impairment in the water sources from which the sample sediments were obtained. See UNEP Report, ibid at 175.
1 UNEP Report, ibid.

% While there was, fortunately, no scientific evidence of the presence of damaging levels of polycyclic aromatic
hydrocarbons (PAHS) in fish consumed, UNEP however noted that the fisheries sector continues to suffer due to
destruction of fish habitat in the mangrove zone and persistent contamination of many creeks. See UNEP Report,
ibid at 180, 181.

% Food and Agricultural Organization (FAO), Fishery Profile — The Federal Republic of Nigeria, UNFAOOR,
FID/CP/NIR March, 2007, 1 at 6, online: Food and Agricultural Organization of the United Nations
<http://www.fao.org>.

* The UNDP reports that these mining activities are necessitated by an increase in demand for high-quality fine
sand by the growing construction industry in the region. See UNDP Report, supra note 44 at 84.
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the hydraulic capacity of river channels and disturb the ecological balance in these water

bodies.*®

Dredging and canalization ® have also been identified as having impacted negatively on water
bodies and aquatic life in the region.”” The destruction of marshes, mangroves and sea grass in
the course of dredging activities results in the suffocation of bottom-dwelling marine plants and
animals; destruction of marine habitats; and erosion.* Navigation of waterways in the region has
also been affected by oil spills. Following the Egborode fire incident of June, 2000, navigation

along the Omugba River®® became impossible.'®

Impact of Oil Production Processes on Air Quality in the Niger Delta

Although air pollution is one of the major environmental problems plaguing the Niger Delta,

little information is available on the impact of atmospheric pollutants on air quality in the

101

region.” While a host of non-oil-induced activities contribute to air pollution in the region,

% UNDP Report, ibid.
% To overcome the difficulties posed by winding water courses to accessing oil installations and infrastructure, oil
companies usually resort to dredging by clearing vegetation and creating canals to open navigable routes. During
this process, dredged materials are usually disposed on the banks of canals and rivers. The environmental impacts of
the abandonment of these materials include the alteration of surface topography, water contamination, acidification,
destruction of fish species and damage to vegetation. See generally, UNDP Report, ibid at 75; UNEP Report, supra
note 35 at 156; Elijah | Ohimain, Gbolagade Jonathan & Steve O Abah, “Variations in Heavy Metal Concentrations
Following the Dredging of an Oil Well Access Canal in the Niger Delta” (2008) 2:5 — 6 Advances in Biological
Research 97.
" UNDP Report, ibid at 75 - 76. While no dredging activities were observed by the UNEP team during the course of
its environmental assessment of Ogoniland in 2011, it reported that images from satellite data showed widened
channels and related waste from earlier dredging activities. See UNEP Report, supra note 35 at 156.
% JC Agunwamba, KC Onuoha & AC Okoye, “Potential Effects on the Marine Environment of Dredging
of the Bonny Channel in the Niger Delta” (2012) 184:11 Environmental Monitoring and Assessment
6613 at 6613 — 6614.
% The Omugba River is a major water route between Okpe and Sapele Local Government Areas of Delta State,
south-south Nigeria. Apart from fishing activities that were carried out on this river, it was also a major
Eggnsportation route for people and products. See ERA “Field Reports #74”, supra note 65.

Ibid.
191 while the 2006 UNDP Reports recognizes the existence of meteorological stations across the region, it however
notes that few of these stations collect data on air pollution and existing stations are too coarse to provide
information on the entire region. See UNDP Report, supra note 44 at 87. Reiterating this trend, Tawari & Abowei
note that “aside from data collected by a few individuals and corporate organizations at scattered locations, there is
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contributions from oil-related processes are significant.'® Examples of oil processes from which
atmospheric pollutants are emitted include gas flaring, pipeline explosions, blowouts and

industrial emissions.'®

A 1996 assessment of air quality in the Niger Delta revealed that the amount of volatile oxides of
carbon, nitrogen and sulphur exceeded standards prescribed by the Federal Environmental
Protection Agency (FEPA)* 1% |n 2002, a comparative study of ambient air pollutants in the
Niger Delta and Lagos State concluded that pollutant concentrations were higher in the former
and greenhouse gases emitted at flare sites contribute to global warming.’® In addition to the
discharge of heat from the 1.8 billion cubic feet of gas flared daily in the region'®’; some
independent researchers have also reported temperatures as high as 400°C at an average distance

of 43.8 meters from flare sites in Isoko, Delta State. %

Amnesty International alleges that in Ebocha Community of Rivers State, residents complained

of smoky flares and black oil dust collecting in people’s homes, food and on clothes.*® Although

no comprehensive and empirical database on the magnitude of the hazard and its deleterious effects on the
ecosystems and people in the region”. See CC Tawari & JFN Abowei, “Air Pollution in the Niger Delta Area of
Nigeria” (2012) 1:2 International Journal of Fisheries and Aquatic Sciences 94 [Tawari & Abowei].

192 See Godson Rowland Ana, “Air Pollution in the Niger Delta Area: Scope, Challenges and Remedies” in
Mohammad Khallaf, ed, The Impact of Air Pollution on Health, Economy, Environment and Agricultural Resources
(Rijeka: InTech, 2011) 181 at 187 — 192 [Ana]; Tawari & Abowei, ibid at 98.

193 Faghohun, supra note 6 at 178, n 67; Tawari & Abowei, ibid at 103;

194 The Federal Environmental Protection Agency was created pursuant to the Federal Environmental Protection
Decree No0.58 of 1988. It served as Nigeria’s first environmental regulatory agency and has since been replaced by
the National Environmental Standards and Regulatory Enforcement Agency (NESREA). For a detailed discussion of
its roles, successes and challenges, see Fagbohun, supra note 6 at 304 — 309.

195 Ana, supra note 102 at 193 citing Oluwole A F et al, “Impact of the Petroleum Industry on Air Quality in
Nigeria” (Paper delivered at the 8" Biennal International Seminar on the Petroleum Industry and the Nigerian
Environment, Port Harcourt, 17 — 21 November 1996) [Unpublished].

1% Orubu CO, “Oil Industry Activities, Environmental Quality, and the Paradox of Poverty in the Niger Delta” in
Orubu CO, Ogisi DO & Okoh RN, The Petroleum Industry, the Economy and the Niger Delta Environment (2002)
at 17 — 31 cited in Ana, ibid at 189.

197 Ana, ibid at 192 citing Aaron KK, “Human Rights Violation and Environmental Degradation in the Niger Delta”
in Elizabeth Porter and Baden Offord, eds, Activating Human Rights (New York: Peter Lang European Academic
Publishers, 2006).

1% Ana, ibid.

1% Amnesty Report, supra note 46 at 35 — 36.
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unsubstantiated by any scientific report, Ana notes that visibility impairment is a common

phenomenon in the region owing to continuing combustion processes and the presence of huge

hydrocarbon deposits.'*°

Effect of Oil Activities on Public Health in Nigeria’s Oil-Producing Communities

According to Fagbohun, “the direct effect of oil pollution on human health range[s] in severity
from the lethal to the merely annoying.”*** Unfortunately, the absence of baseline health
information and scientific studies makes it difficult to accurately assess the effect of oil industry
operations on human health in the Niger Delta. These constraints notwithstanding, UNEP

recently reached the following conclusions regarding the state of public health in Ogoniland:

People are exposed to petroleum hydrocarbons, sometimes at very
elevated concentrations, in outdoor air and drinking water. They
are also exposed through dermal contacts from soil, sediments and
surface water

It is possible that human health has been adversely affected by
exposure to hydrocarbons through multiple routes. The situation
could be particularly acute where high levels of benzene were
detected in drinking water.

The medical records available do not provide the detail required to
link symptoms with petroleum specifically. In fact, many of the
non-specific symptoms resulting from petroleum exposure are

Iikfllzy to be treated by pharmacists who keep no patient records

119 Ana, supra note 102 at 192.

111 Faghohun, supra note 6 at 199.

12 For a detailed discussion of the volume of volatile organic compounds (VOCs), polycyclic aromatic
hydrocarbons (PAHS), respirable particulate matter and benzene concentrations discovered during the course of
UNEP’s environmental assessment of Ogoniland, see UNEP Report, supra note 35 at 183 - 198, 200.
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From a comparison of two Niger Delta communities (Eleme, with high industrial presence and
Ahoada East with low industrial presence); Ana, Sridhar & Bamgboye'*® found that Eleme
recorded more cases of ill health caused by contaminated air.* From this study, the researchers
surmised that prevalent air-pollution-related ailments include bronchitis, cardio-respiratory

disorders, pulmonary edema as well as eye and skin disorders.**

As dismal and uncertain as these reports might appear, many share the view that they are
indicative of pressing public health concerns in the region and argue for further scientific

investigations on the effects of petroleum exposure on human health.**°

1.2.2 Economic and Social Concerns attendant to Environmental Degradation from Oil

Production Activities.

Although the overarching objective of this thesis is to justify the creation of a fund to tackle long
term environmental degradation in the Niger Delta; it is important to note that the environmental
challenges highlighted above have also generated spin-off economic and social concerns. The
economic and social costs of environmental degradation in Nigeria’s Delta region may never be
ascertained with certainty. Nevertheless, several writers have tried to present proximate accounts
of the impacts, direct and indirect, of oil-induced environmental contamination on the economic

and social life of the Niger Delta and the entire country.

Since the 1970s, Nigeria’s economy has been monolithic — funded largely by revenues generated

from the export of crude.''” Between 2005 and 2009, the country’s revenue stream from oil was

3 Ana Godson REE, Mynepalli KC Sridhar & Elijah A Bamgboye, “Environmental Risk Factors and Health
Outcomes in Selected Communities of the Niger Delta Area, Nigeria” (2009) 129:4 Perspectives in Public Health
183 -191 [Ana, Sridhar & Bamgboye].

" bid.

15 Ana, supra note 102 at 193.

116 See e.g. Ana, ibid at 195; UNEP Report, supra note 35.
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threatened by a spread of organized protests led by militant groups in the Niger Delta.**® During
this period, many oil companies were forced to withdraw from the region while others
maintained skeletal activities. The consequence of this was a reduction in oil production and by
extension, oil revenues.™® In addition, the cost of financing preventive and curative measures for

cleaning up the region is a major burden to the Nigerian economy.'?

Another major economic impact of the environmental condition in the Niger Delta is the loss of
livelihoods in the region, where farming and fishing are predominant economic activities.***
According to UNEP, “[w]here a number of entrepreneurs had previously set up fish farms in or

close to the creeks, they reported that their farms and businesses had now been ruined by the ever

Y7 Duruigbo discusses the progressive increase in the contribution of crude oil proceeds to Nigeria’s Gross National
Product (GNP) between 1966 and 2004. According to his account, contributions from petroleum exploration to
national GNP in 1966 was 1.7 per cent while contributions to the country’s Gross Domestic Product (GDP) stood at
3% for the same year. He notes further that by the early 1990s, these figures remarkable increased, with petroleum
production accounting for 25 per cent of GDP; 70 per cent of budgetary revenues and more than 90 per cent of
foreign receipts. With increasing levels of production and rising oil prices, the next few years would also see
tremendous growth in the country’s revenue from oil. See Duruigho, supra note 37 at 126. For the period between
2011 and 2013, crude oil contributions to nominal GDP in Nigeria stood at 40.86 per cent, 37.01 percent and 32.43
percent, respectively. With the recent rebasing of the country’s economy in April, 2014, these figures have declined
to 17.52 percent, 15.89 percent and 14.40 percent, respectively. See “Nigeria’s Oil Industry after GDP Rebasing”,
Editorial, BusinessDay (19 April, 2014), online: BusinessDay <http:businessdayonline.com>. Notwithstanding this
decrease, the oil sector contributed an estimated 96 per cent to Nigeria’s total export earnings in 2013. See Barbara
Barungi, “African Economic Outlook: Nigeria 2014”, online: African Economic Outlook
<http:www.africaneconomicoutlook.org>. The huge oil income notwithstanding, many argue that oil proceeds are
yet to yield dividends for Nigerians, particularly those in oil-producing communities in the Niger Delta. See e.g.
Duruigbo, supra note 37 at 126 — 129.

118 See generally, United States Energy Information System (EIA), “Country Analysis Briefs — Nigeria”, online:
U.S. Energy Information Administration <http://www.eia.gov> at 4 [EIA, “Country Analysis Briefs”].

119 According to independent statistics and analysis provided by the United State Energy Information Administration
(EIA), oil production in the region reached its peak in 2005 with a production of 2.63 million bbl/d. The report
further notes that owing to the violence occasioned by military insurgency in the region, crude oil production levels
plunged in 2009 by more than 25%. It attributes this plunge mainly to “lack of transparency of oil revenues, tensions
over revenue distribution, and environmental damages from oil spills, coupled with local ethnic and religious
tensions”. See EIA, “Country Analysis Briefs”, ibid at 3 — 4.

120 5ee Faghohun, supra note 6 at 201.

121 The UNDP Report notes that forestry joined fishing and farming as the third major economic activity in the
region during the colonial era. It further states that as at 2006, forestry, fishing and farming still accounted for about
44% of employment in the Niger Delta. Sadly, the report notes that these industries have suffered a decline with the
growth of the oil sector in Nigeria. In the words of the UNDP, “[r]ubber plantations that once covered thousands of
hectares of land in Edo and Delta States were cleared as the oil boom took hold. Many palm oil and cocoa
plantations were abandoned and allowed to revert to bush”. For a detailed analysis of the nature of the Niger Delta
economy and the impact of degradation from oil pollution on this sector, see UNDP Report, supra note 44 at 25 —
27. See also Aworawo, supra note 44 at 58 — 60.
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present layer of floating oil.”** The loss of land, though not frequently discussed in economic
terms in the literature, is another significant effect of environmental degradation in the region.
Stressing the utility of this factor of production to stimulate the local economy in the Niger
Delta, Aworawo argues on the need to pursue regenerative activities on devastated land and
polluted rivers.?® In his view, this would facilitate the resumption of fruitful economic activities

and enhance human security in the region.***

In addition to some of the economic impacts highlighted above, the environmental crisis in the
Niger Delta has also affected the social life of people in the region and beyond.® Notable
amongst these problems is the social conflict within the Niger Delta. According to Duruigbo,
social conflicts take the forms of “intra-community battles, inter-community conflicts, corporate-
community conflicts, and community-government conflicts.”** The UNDP also notes that from
the mid-1970s, land disputes between individuals, clans and ethnic groups increased in addition

to other common struggles for oil wealth.*’

Violence and insecurity have also been touted as grave social consequences of the environmental
crisis in the Niger Delta region. These trends were heightened in the period between 2005 and

2009 by militant insurgency in the region.’”® Although the unprecedented levels of violence

122 UNEP Report, supra note 35 at 178.

123 Aworawo, supra note 44 at 65.

124 |bid.

125 Duruigbo notes that the social consequences of petroleum development in the country have been expressed in
diverse forms, with some affecting local oil-producing communities and others having a wider, national impact. See
Duruigbo, supra note 37 at 132.

126 See Duruigho, ibid at 134 citing Michelle Leighton & Elena Castaneda, “Civil Society Concerns in the Context
of Economic Globalization” (2002) 15 Transnational Law 105.

127 See UNDP Report, supra note 44 at 84. Furthermore, a 1999 Report by a consortium of non-governmental
organizations in the US noted that these land disputes are often fuelled by ethnicity (Nigeria is home to over 300
ethnic groups, with diverse languages, cultures, customs and traditional systems of government). Apart from the role
of ethnicity in spawning land disputes, the NGOs also accused government and oil companies of exploiting these
tribal differences and weakening local communities. See Clark et al, supra note 47 at 4.

128 Several writers have tried to show a causal link between environmental degradation and social conflicts in the
Niger Delta. According to Aworawo, the grant of Amnesty to militants in 2009, coupled with increased government
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recorded during this period have since reduced, many warn that the absence of violence in the

region is not necessarily indicative of the existence of peace.'®

Other social issues arising from
oil-related damage to the Niger Delta environment include unemployment; shortage of land and

fishing grounds; rural-urban migration; alleged human rights violations and even prostitution.**

While successive governments have generally addressed some of these economic and social
problems individually, they are symptomatic of the environmental crises in the region.
Consequently, most writers have argued that tackling the environmental problems in the region is
a major step towards addressing the economic and social issues that have arisen in recent times

in the Niger Delta.*!

1.2.3 Challenges to Enduring Environmental Restoration Initiatives in Nigeria

While governmental attention to the environmental condition in the Niger Delta has increased in
comparison to what obtained in the early periods of the country’s petroleum development, the
situation in the region remains deplorable.’® The pool of legal, institutional and private
initiatives to address the environmental issues in the region appear to have failed in yielding

correlative changes in the environmental condition and where they are, seem to be doing so at a

attention through human capacity development and infrastructure projects, has reduced the level of violence in the
region and boosted crude oil production. See Aworawo, supra note 44 at 66.

129'See e.g. Aworawo, supra note 44 at 53 (arguing that a society can only be truly peaceful when a seeming absence
of violence is accompanied by a complete eradication of the condition of deprivation) citing Johan Galtung,
“Cultural Violence” (1990) 27:3 Journal of Peace Research 291.

130 For a detailed discussion of these and other social issues consequential to environmental degradation in the Niger
Delta, see generally, Duruigbo, supra note 37 at 132 — 136; UNDP Report, supra note 44 at 80 — 87; Aworawo, ibid
at 59 — 62.

131 Aworawo notes that although the government has taken steps to address the causes of deprivation in the region
following militant insurgency between 2005 and 2009, it is yet to substantially address oil-induced environmental
degradation. He further argues that tackling environmental problems in the Niger Delta will help reduce poverty and
violence in the area. See Aworawo, supra note 44 at 52, 53.

132 Joshua P Eaton, “The Nigerian Tragedy, Environmental Regulation of Transnational Corporations, and the
Human Right to a Healthy Environment” (1997) 15 BU Int’l LJ 261 at 287 [Eaton] (HeinOnline).
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slow pace.®® This section summarizes some of these initiatives and tries to identify various
challenges that have hampered their effect in improving environmental conditions in the

region.**

The legal regime for environmental protection in Nigeria has undergone several stages of
development in the last fifty years, mostly in response to environmental crises.’*® Consequently,
many agree that the current environmental condition in the Niger Delta does not spawn from a
dearth of laws.’*® Rather, it is generally argued that the effectiveness of the current regime for
environmental protection is impeded mainly by a lack of enforcement of applicable laws.**” In
addition, no law under the extant legal framework addresses oil pollution and its environmental

effects in a targeted manner. For the most, provisions relating to oil-pollution appear only as

incidental sections under these laws and regulations.**

33 Duruigbo, supra note 37 at 123.

134 The history of oil-induced environmental degradation in the Niger Delta is one that spans over five decades.
Consequently, emphasis will be placed on the current legal and institutional regime (which will be analyzed in more
detail in chapter three) and government initiatives in the period following widespread militant insurgency in the
region.

135 According to Stakeholder Democracy Network (SDN), government regulation of the oil industry did not
originate from a desire to protect the environment from pollution but grew largely out of the need to settle disputes
between drilling companies. In Nigeria, environmental protection legislations date from the country’s independence
in 1960, with some of these laws already incorporated into the country’s constitution. See SDN et al,
“Environmental Regulation and Pollution Control in the Global Oil Industry in relation to Reform in Nigeria”,
online: SDN <http://www.stakeholderdemocarcy.org> at 14, 47 [SDN et al].

" Ipid at 8.

137 A major constraint to the enforcement of environmental protection laws in the country is the non-justiciability of
the right to a healthy environment enshrined under Section 20 of the 1999 Constitution of the Federal Republic of
Nigeria, CAP C23 Laws of the Federation of Nigeria (LFN), 2004 [CFRN, 1999]. This section creates an obligation
for the state to “... protect and improve the environment and safeguard the water, air and land, forest and wild life of
Nigeria”. A corollary to Section 20 is Section 17 (2), CFRN 1999 which provides that “exploitation of human and
natural resources in any form whatsoever for reasons, other than the good of the community, shall be prevented ...”
Unfortunately, these provisions are contained under Chapter 2 of the CFRN (Fundamental Objectives and Directive
Principles of State Policy), which is not justiciable by virtue of Section 6 (c), CFRN 1999. Other reasons advanced
in the literature include challenges of balancing economic interests with environmental concerns and judicial attitude
to environmental litigation in the country. See generally, Eaton, supra note 131 at 291; Fagbohun, supra note 6 at
334 —336; SDN et al, ibid at 47.

138 See Ambrose OO Ekpu, “Environmental Impact of Oil on Water: A Comparative Overview of the Law and
Policy in the United States and Nigeria” (1995) 24 Denv J Int’l L & Pol’y 56 at 79 (HeinOnline) [Ekpu]. Eaton also
proposes legal and non-legal explanations for the failure of Nigeria’s environmental legislations. Some of these
include the absence of liability provisions for previous pollution problems; inadequate deterrence of sanctions under
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In addition to the promulgation of laws, the government has established several institutions to
address economic, environmental and social challenges confronting the Niger Delta region.
These institutions include government agencies™®, commissions'*® and committees'*!. While
these institutions have recorded significant successes in tackling certain socio-economic issues in
the region, they have been widely criticized for their failure to address the problem of
environmental degradation.'*> As an institution of the state, the judiciary has severally been
called in to interpret and apply environmental laws towards addressing environmental
degradation in the Niger Delta. Sadly, the judicial attitude to private enforcement of

environmental statutes has been less than favorable.**®

relevant laws and the dearth of environmental information to facilitate enforcement activities. See Eaton, supra note
132 at 288 — 292.

139 Examples of these government agencies include the defunct Federal Environmental Protection Agency (FEPA);
National Environmental Standards and Regulatory Enforcement Agency (NESREA) and the National Oil Spill
Detection and Response Agency (NOSDRA). The mandate of these agencies as it relates to environmental
restoration will be discussed in Chapter Three below.

10 A notable example in this regard is the Niger Delta Development Commission (NDDC) which was created as a
successor to the defunct Oil Mineral Producing Area Development Commission (OMPADEC). Its mandate,
successes and challenges will be evaluated in Chapter Three below.

11 Examples include the Special Committee for the Review of the 2011 UNEP Report, charged with the
responsibility of making recommendations to the government on short and long term remedial actions to be taken to
address environmental issues highlighted in the UNEP Report. See News Agency of Nigeria (NAN), “Jonathan
Constitutes Committee on Ogoni Pollution Report”, Business Day (16 August 2011) online: Business Day
<http://lwww.businessdayonline.com>.

192 Eaton notes that owing to budgetary constraints suffered by OMPADEC, the commission concentrated on
providing infrastructure, jobs and education to the detriment of environmental restoration. See Eaton, supra note 131
at 291. See also Ike Oguine, “Nigeria’s Oil Revenues and the Qil Producing Areas” (1999) 17 Journal of Energy and
Natural Resources Law 111 at 115 — 116 (HeinOnline) [Oguine] (recounting that after the creation of OMPADEC, it
was inundated with demands for roads, bridges, jetties and water supply and that given limited budgetary
allocations, environmental restoration was relegated). But see Duruigbo, supra note 37 at 137 (arguing that the
limitations encountered by OMPADEC in the discharge of its mandate do not justify ineptitude).

%3See e.g. Amos & Another v Shell B.P. Petroleum Development Company of Nigeria Limited & Another [1974] 3
ESCLR 486 (plaintiff’s failure to prove damage peculiar to them led to a failure of their action in public nuisance
against the defendants) [Amos v Shell]; Oronto Douglas v Shell petroleum Development Company Limited & 5
Others Suit No. FHC/CS/573/93 (plaintiff’s failure to show evidence of personal injury over that of the public was
held to be fatal to his case) [Oronto v Shell]. See also Olanrewaju Fagbohun, “Jurisdiction of Nigerian Courts in
Environmental Matters: A Note on Shell v Abel Isaiah” (2006) 24:2 Journal of Energy and Natural Resources Law
209 [Fagbohun, “Jurisdiction”] (HeinOnline). This has resulted in affected communities seeking redress in
international courts. See Vidal, supra note 47; SERAP, supra note 47.
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Other notable government initiatives include the Amnesty program for erstwhile militants***; the
invitation to UNEP to conduct an environmental assessment of Ogoniland; design of the Niger
Delta Action Plan (NDAP)® formation of a Hydrocarbon Pollution Restoration Project
(HYPREP)® and payment of monetary compensation to communities affected by oil-induced

environmental contamination*’.

144 The grant of amnesty to militants who were involved in the militant insurgency between 2005 and 2009 followed
recommendations by the Presidential Panel on Amnesty and Disarmament of Militants in the Niger Delta. By the
end of the amnesty period in October 2009, 20, 192 ex-militants were successfully demobilized. An additional 6,166
would later join the program on a realization of the benefits accruing from earlier initiatives under the program. The
objective of the amnesty deal was to rehabilitate, reintegrate and train ex-militants in the main and guarantee peace,
security and safety of oil operations in the region. Apart from the training, ex-militants are paid monthly (N65, 000)
and daily (N3, 000) stipends and were also provided with food, housing and clothing needs. While it is generally
agreed that the post-amnesty program has recorded numerous successes, many fear that it also poses challenges that
may deepen, rather than reduce the crisis in the region in the near future (this concerns are heightened by the
Nigerian government’s announcement that it plans to end the program in 2015). See Eze, supra note 51. Reports
also indicate that the money-for-weapons approach adopted under the program appears to undermine its success;
most militants allegedly focus on the money that is paid to them rather than the benefits of the training they receive.
In addition, so much money goes to paying ex-militants’ commanders, program managers, contractors and
consultants that the program is now viewed as a lucrative venture rather than a transformational strategy. Most
importantly, the Environmental Remediation Committee created under the amnesty program to appraise and proffer
solutions to the environmental issues in the region, is yet to come up with a report — another indication of the
relegation of environmental concerns in the Niger Delta. For a detailed analysis of the problems and prospects of the
post-amnesty program in Nigeria, see generally, Oluwatoyin O Oluwaniyi, “Post-Amnesty Programme in the Niger
Delta: Challenges and Prospects”, Conflict Trends (April 2011) 46 at 49 — 53, online: ACCORD — The African
Centre for the Constructive Resolution of Disputes <http://www.accord.org.za>; Oscar Edoror Ubhenin, “The
Federal Government’s Amnesty Programme in the Niger-Delta: An Appraisal” (2013) 11:22 Journal of
Administrative Sciences 179 at 183 — 185, 190 — 198; Dan Onwukwe, “4 years of Amnesty in N/Delta: The pains,
the gains”, Daily Sun (24 June 2013) online: The Sun <http:www.sunnewsonline.com>; Clifford Ndujihe, “N/Delta:
Amnesty alone won’t redress years of neglect — Onyema”, Vanguard (5 July 2013) online: Vanguard
<http://www.vanguardngr.com>.

1% NDAP is a 4-year plan designed to consolidate the gains and complement the objectives of the Amnesty
Program. The plan is a collaborative effort of the Ministry of Niger Delta Affairs, the UNDP and other global
development partners. It focuses on transforming the institutions of public governance and market systems. As part
of the plan, the government proposes to set up a Multi-Stakeholders Trust Fund (MSTF), with the bulk of
investments going to social and infrastructure sectors of various communities in Nigeria’s Delta region. The plan has
been criticized as duplicative of existing institutions and initiatives. See generally, “Jonathan’s Niger Delta Action
Plan”, Editorial, Daily Trust (17 May 2013) online: AllAfrica <http:allafrica.com> [Daily Trust Editorial]; Ndubuisi
Francis, “Niger Delta Action Plan to Pool $10bn in Investment”, ThisDay (29 April 2013) online: ThisDayLive
<http:www.thisdaylive.com>; Ifeanyi lzeze, “Niger Delta: Another “Action-Plan” Or Excuse For Inaction?”, Sahara
Reporters (24 April 2013) online: Sahara Reporters <http://www.saharareporters.com>.

146 This project was created to implement the recommendations of the UNEP Report on Ogoniland as well as
establish, investigate, evaluate and make recommendations on other sites in the Niger Delta impacted by
hydrocarbon pollution. As with similar initiatives in the country, HYPREP has a broad mandate covering public
health, socio-economic development, public education, land and shoreline clean-up as well as remediation and
restoration. In addition, the project is established as a special unit under the Federal Ministry of Petroleum
Resources and the direct supervision of the Minister of Petroleum Resources. This structure has the potential to
hamper the effectiveness of HYPREP, given that the Ministry of Petroleum is both the regulator and the regulated.
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With the exception of the UNEP Report and HYPREP project, whose short history makes for a
difficult assessment of its performance, all these programs of action mapped out by the
government primarily seek to address economic and social concerns. The trend of goal setting in
governmental action, it appears, still places premium on economic and social impacts of oil
production to the detriment of environmental degradation in the region. Further, a cursory review
of the programmatic objectives of some of these initiatives shows various levels of resemblance,
with many arguing that appropriation of additional funds for similar projects promotes waste,

corruption and embezzlement.**

There is no doubt that the various laws, programs and initiatives summarized above have
recorded some achievements, neither can the importance of tackling socio-economic concerns
arising from oil production in the Niger Delta be over emphasized. However, many writers have

argued, and rightly so, that holistic success can only be achieve through measures dedicated to

More importantly, the project is restricted to Ogoniland in Rivers State. Arguably, allocating huge resources to one
community, when several other communities in the region are experiencing severe environmental contamination, is
not an efficient use of resources. Barely 15 months after its creation, HYPREP is already embroiled in scandals and
accusations of corruption. According to the Executive Director of ERA/FOEN, Godwin Ojo, “HYPREP seems to
usurp the responsibility of NOSDRA causing inter-agency wrangling and conflict that undermines environmental
protection.” See AkanimoReports, “You are Toying with Oil Pollution Issues, ERA Tells HYPREP”, All Voices (20
September, 2013) online: AllVVoices <http://www.allvoices.com>. For additional information on HYPREP, its
mandate and reactions trailing its creation, see HYPREP Bulletin, Vol. 1 No. 1, 2013, online: HYPREP
<http://hyprep.org>; Gbenenu John, “Hyprep Scandal — Corruption and Fraud Rock Joy Nunieh-Led Ogoni Project”,
Leadership (27 August 2013) online: AllAfrica <http:allafrica.com>.
Y7 The importance of compensation for pollution damage is widely acknowledged in domestic and international law.
Although it is difficult to precisely ascertain the total sums paid out to affected communities as compensation for
oil-related environmental degradation, Fagbohun notes that compensation has largely been used to remedy and
redress oil pollution problems. However, he argues that the framework for compensation in Nigeria has not been
effective in promoting environmental restoration because it places premium on the satisfaction of human victims of
oil pollution while relegating environmental concerns. See Fagbohun, supra note 6 at 6. Its palliative utility
notwithstanding, the UNDP also notes that compensation for oil pollution damage only provides short-term
satisfaction to beneficiaries. According to its 2006 Human Development Report on the Niger Delta, the
compensation process in Nigeria is ‘plagued’ by the ‘benefit-captor’ syndrome, described as follows:

Benefit captors are those who purportedly represent and receive compensation

and other resources on behalf of the communities, who then rarely receive or

enjoy the benefits. At best, a small percentage of the communities may derive

some benefit. The benefit captor syndrome is partly responsible for the youth

revolt against traditional authority in the region.
See UNDP Report, supra note 44 at 84.
148 See e.g. Daily Trust Editorial, supra note 145.
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resolving the environmental crisis in the region.*® Consequently, rather than engage in
additional legislative exercises or run concurrent programs and institutions with similar
objectives; this thesis takes the view that Nigeria should establish an ERF to cater to long-term

oil-induced environmental degradation in the region.

In addition to facilitating dedicated and streamlined clean-up operations in the Niger Delta, the
establishment of an ERF holds significant potential to harness the benefits of existing laws and
initiatives for the restoration of the region’s environment.*™ Given the scale of damage in the
region and the projected time-frame for effective clean operations™; only a targeted and
structured policy instrument can ensure that past, present and future impacts of oil production

activities in the Niger Delta are addressed. As will be shown in subsequent chapters, ERFs have

%9 Recognizing the relationship between environmental degradation, economic hardships and social insecurity,
Aworawo notes that

[elnvironmental degradation negatively affected human security in the delta

region, as a large section of the population could no longer meet their basic

economic needs as harvests dwindled from farms and rivers. It is therefore easy

to understand the potential for violence in the area, particularly in the two last

decades of the 20™ century.
See Aworawo, supra note 44 at 59.
150 See Scott E Smith & Renee Gonzalez, “Monitoring and Evaluation” in Ruth A Norris, ed, The IPG handbook on
Environmental Funds: A resource Book for the Design and Operation of Environmental Funds (NY: PACT
Publications for The Inter-Agency Planning Group on Environmental Funds, 2000), online: Geocities
<http://lwww.geocities.com/shores_system/ef/ef_handbook.html> 26 at 27 [Smith & Gonzalez] (noting that one of
the features of effective EFs is their capacity to have clearly defined roles that are linked to national environmental
or biodiversity strategies or action plans).In addition to building on existing environmental policies and strategies,
Bayon et al also add that some EFs are able to impact on the development of broader environmental policies. See
Bayon et al, supra note 9 at 7.
151 The amount of oil spilled in the Niger Delta (projected at a range of 9 — 13 million barrels in the last five
decades) is estimated to be fifty times more than the volume of oil spilled in the Exxon Valdez Oil Spill in Alaska in
1989 (volume of oil spilled was pegged at 10.8 million barrels). See generally, 2006 Expert Damage Assessment,
supra note 62 at 1; Alaska Resources Library and Information Services (ARLIS), “Exxon Valdez Oil Spill: FAQs,
Links and Unique Resources at ARLIS”, online: ARLIS <http://www.arlis.org>. According to projections by UNEP,
it may take between twenty-five and thirty years to clean up the spill in Ogoniland alone. See UNEP Report, supra
note 35 at 12. Based on this projection, it may not be too ambitious to estimate that cleaning up the entire Niger
Delta region would require a minimum of 50 years, if not more. It is also important to note that the scale of damage
and projected time-frame for clean-up operations continues to increase with every passing day of inaction. In a
recent news bulletin, UNEP highlighted this concern when it noted the “need for swift action to prevent the pollution
footprint from spreading further and exacerbating the already tragic legacy for the Ogoni people”. See United
Nations Environment Program, “UNEP Welcomes Nigerian Governments Green Light for Ogoni Oil Clean-Up”,
online: UNEP <http:www.unep.org>.
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been successfully used as vehicles to achieve restoration of ecosystems in countries that have

experienced massive oil-related pollution like Nigeria.
1.3  Theoretical Approach

Two related theories underlie the normative arguments in this thesis — the public trust doctrine
and the theory of intergenerational equity. Before presenting an overview of these theories, it is
important to emphasize that this thesis is engaged in the process of identifying, selecting and
justifying a legal mechanism for pollution control. This process is encapsulated by the notion of
instrument choice. Consequently, it is imperative to summarize the concept of instrument choice

and the extent to which it features in the arguments in this thesis.
1.3.1 Perspectives on Instrument Choice

There is an extensive range of environmental instruments to address oil pollution damage.'*
However, the task of selecting an appropriate pollution control instrument is difficult.”>® In
selecting and justifying an ERF as a policy tool to tackle oil pollution damage in Nigeria’s Delta,

this thesis engages in the challenging process of instrument choice.™* Traditional debates on the

152 Environmental Policy instruments are defined as “structured activities aimed at changing other activities in
society to achieve environmental goals in a particular time schedule.” See Gjalt Huppes & Udo E Simonis,
“Environmental Policy Instruments” in Jan J Boersema & Lucas Reijnders, eds, 2009, Principles of Environmental
Science, online: Springer <http://www.springer.com> 239 [Huppes & Simonis]. These instruments include
pollution taxes, tradable emission allowances, abatement subsidies, regulations based on performance standards,
property rights, liability rules, and research subsidies towards clean technologies, amongst others. See e.g.,
Lawrence H Goulder & lan WH Parry, “Instrument Choice in Environmental Policy” (2008) 2:2 Review of
Environmental Economics and Policy 152 [Goulder & Parry] (Oxford Journals); Kenneth R Richards, “Framing
Environmental Policy Instrument Choice” (2000) Duke Envtl L & Pol’y F 221 at 222 [Richards] (HeinOnline).

153 See e.g. James Salzman, “Teaching Policy Instrument Choice in Environmental Law: The Five P’s” (2013) 23
Duke Envtl L & P Forum at 363; Goulder & Parry, ibid at 152 — 153.

B%While this thesis is essentially an exercise in instrument choice, | do not discuss the concept in detail nor does it
constitute a theoretical underpinning for my arguments. On the contrary, my goal is to situate this thesis within the
larger framework of instrument choice, albeit from a limited legal perspective. With some variation, the reviews and
sequence of arguments in this thesis resonate with the various steps involved in the process of instrument choice.
According to Professor Pal, the instrument choice process involves an assessment of possible instruments, their
rationale, criteria for evaluation and the nature of the environmental problem, amongst others. See especially, Les
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subject of instrument choice are preoccupied with comparing strengths and weaknesses of

155

alternative environmental instruments, based on established criteria. Instead, | approach the

process of instrument choice from a limited legal perspective.

Consequently, I do not engage in conventional comparisons between alternative policy
instruments nor do | develop criteria for evaluating them. Rather, | rely on findings from other
criteria-based evaluations of EFs as a basis to justify its selection as a legal instrument for
pollution control. As an added layer of justification, the arguments in this thesis are also based on

normative propositions grounded in two related legal theories.

Although my arguments are targeted at justifying the choice of one instrument, this thesis
recognizes that no single instrument is superior to others.**® Flowing from this, it emphasizes the
need to combine multiple instruments, as the case may be, in addressing environmental

157

problems.™" With particular regard to the environmental situation in the Niger Delta, this thesis

takes the view that the proposed ERF cannot operate in isolation. As has been argued, “...taking

Pal, “THERE OUGHT TO BE LAW! Instrument Choice — An Overview of the Issues”, Strategic Issues Series rp02
— 10e, Department of Justice, online: Department of Justice <http://www:.justice.gc.ca> at 2.

155 These writings have preoccupied volumes of academic papers and are beyond the scope of this thesis. For the
most, they can be found in the environmental economics literature. See e.g. Cristopher Nash, David Pearce & John
Stanley, “An Evaluation of Cost-Benefit Analysis Criteria” (1975) 22:2 Scottish Journal of Political Economy 121 at
121 - 134. Some common criteria for determining the suitability or otherwise of potential instruments include
efficiency, cost effectiveness, distributional equity, transparency in political processes, etc. See especially, Lori
Snyder Bennear & Robert N Stavins, “Second-Best Theory and the use of Multiple Policy Instruments (2007) 37
Environmental Resource Economics 111 at 112 [Bennear & Stavins] (Springer). The criterion of distributional
equity is notable for the purpose of this thesis because it feeds into the theory of intergenerational equity, a key
theoretical underpinning in this thesis.

156 Several writers observe that the use of multiple policy instruments in environmental resource management is
becoming the norm rather than the exception. See e.g. Richards, supra note 152 at 223; Bennear & Stavins, supra
note 155 at 113.

57 See Goulder & Parry, supra note 152 (“It is sometimes desirable to design hybrid instruments that combine
features of various instruments in their “pure” form” at 153). Two broad categories of instruments can be adopted in
combining multiple mechanisms. These are compulsory and voluntary mechanisms. Also known as command-and-
control instruments, compulsory mechanisms include legislation, litigation and administrative actions. On the
contrary, voluntary mechanisms comprise multiparty negotiated agreements, technical assistance, resource pricing
incentives, market transactions and charitable donations. For a detailed comparison of these categories, including
their strengths and weaknesses, see especially, Bonnie G Colby & Tamra Pearson d’Estree, “Evaluating Market
Transactions, Litigation and Regulation as Tools for Implementing Environmental Restoration” (2000) 42 Ariz L
Rev 381 at 392 [Colby & Pearson d’Estree] (HeinOnline).
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restoration plans from the drawing board to actual implementation requires strategic use of legal
and economic tools to set aside resources and to modify land and water management
practices.”™® As a legal and financial mechanism, the proposed fund can serve as a tool to
sharpen the effect of current laws, institutions and initiatives for environmental restoration in
Nigeria while ultimately operating within, and in concert with, existing legal frameworks.** The
approach to instrument choice in this thesis is consistent with recent studies into the use of

multiple policy and legal approaches to address environmental problems.*®
1.3.2 Intergenerational Equity as an Aspect of the Public Trust Doctrine

For its theoretical underpinning, this thesis relies on the public trust doctrine with an emphasis on
the theory of intergenerational equity. While the theory is discussed in greater detail in Chapter
2, this section briefly describes the public trust doctrine and its relationship with
intergenerational equity. It also justifies their selection as theoretical bases for this thesis. The
theory of intergenerational equity states that “each generation has an obligation to future
generations to pass on the natural and cultural resources of the planet in no worse condition than
received and to provide reasonable access to the legacy for the present generation.”*®* Weiss

162

describes the theory from two aspects — intergenerational and intragenerational equity.” Given

the factual context of this thesis, discussions of the theory will focus on the former aspect.

158 Colby & Pearson d’Estree, ibid at 394.

159 Emphasizing this need for hybrid approaches to instrument choice, Colby & Pearson d’Estree note that “[i]n
many restoration efforts, two or more mechanisms are used to effect changes in resource use and management.” See
especially, Colby & Pearson d’Estree, ibid at 382 -394.

160 See e.g., Colby & Pearson d’Estree, ibid; Goulder & Parry, supra note 152.

161 See especially, Edith Brown Weiss, In Fairness to Future Generations: International Law, Common Patrimony,
and Intergenerational Equity (Tokyo: United Nations University, 1989) at 37 — 38 [Weiss, “In Fairness to Future
Generations™].

162 Intergenerational equity emphasizes the rights and obligations that countries have towards future generations “as
a class, regardless of nationality.” Ibid at 2. Contrastingly, intragenerational equity seeks to guarantee equal access
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The theory of intergenerational equity finds expression in several emergent norms of
international environmental law.'®® Redgwell notes that it is most evident in the principle of
sustainable development.'®* However, for the purposes of this thesis, the theory will be evaluated
using the lens of the public trust doctrine.’® Under the public trust doctrine, natural resources
constitute common property, with ownership interests accruing to both present and future
generations as legal beneficiaries.'®® The doctrine conveys the legal mechanism “to ensure that

government safeguards natural resources necessary for public welfare and survival.”*®’

to ecological resources by requiring wealthier countries to assist poorer countries in protecting, accessing and
benefitting from these resources. Ibid at 27 — 28.
163 Some of these norms include sustainable development, the principle of common but differentiated
responsibilities, the common heritage of mankind principle, the precautionary principle, the public trust doctrine and
the principle of custodianship or stewardship. For a detailed discussion of the relationship of these norms with the
theory of intergenerational equity, see e.g., Lynda M Collins, “Revisiting the Doctrine of Intergenerational Equity in
Global Environmental Governance” (2007) 30:1 Dalhousie Law Journal 79 at 131 — 134 [Collins] (relationship of
intergenerational equity to sustainable development and the principle of common but differentiated responsibilities);
Catherine Redgwell, Intergenerational Trusts and Environmental Protection (Manchester, UK: Manchester
University Press, 1999) at 126 — 142 [Redgwell].
164 Sustainable Development is described as “development that meets the needs of the present without compromising
the ability of future generations to meet their own needs”. See World Commission on Environment and
Development, Our Common Future (New York: Oxford University Press, 1987) at 43. According to Redgwell, the
theory of intergenerational equity is one of the key principles underlying sustainable development. It is imbedded in
the definition of sustainable development, defined as “development which meets the needs of the present generation
without compromising the ability of future generations to meet their needs.” Redgwell, ibid at 127, 128.
185 While the principle of sustainable development can be applied in answering the legal questions in this thesis, |
favor the public trust doctrine because it is detailed and specific; highly practical; employs the language of rights
and responsibilities and incorporates specific implementation mechanisms. See generally, Collins, supra note 163 at
116 — 119, 131 - 133 On the other hand, the principle of sustainable development has been criticized for its
“substantive ambiguity” and absence of “normative specificity”, which opens it to exploitation by various groups
with different agendas. See Collins, supra note 163 at 132. See also Alhaji BM Marong, “From Rio to
Johannesburg: Reflections on the Role of International Legal Norms in Sustainable Development” (2003) 16:21Geo
Int’l Envtl L Rev 21 at 43 — 45; Patricia Nelson, “An African Dimension to the Clean Development Mechanism:
Finding a Path to Sustainable Development in the Energy Sector” (2004) 32 Denv J Int’l L & Pol’y 615. Collins also
notes that the principle of sustainable development fails to define any explicit implementation mechanisms; the
nature and extent of the duty to pursue sustainable development and the nature of the legal relationship between
present and past generations. Collins, supra note 163 at 132.
1%8Mary Christina Wood, Nature’s Trust: Environmental Law for a New Ecological Age (New York: Cambridge
University Press, 2014) at 14 [Wood].
187 Wood, ibid. According to her, the doctrine comprises two civic strands of power and obligation:

(1) the people’s delegation of authority to their government to control their

resources; and

(2) the people’s assertion, through a fiduciary obligation, on limits on that

authority to ensure that it functions to benefit the public rather than special

interests (who may have greater sway over the legislative process)
See Wood, ibid at 128.
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Consequently, it requires governments, as trustees over ecological assets, to protect them,

manage them sensibly and restore damaged assets.*®®

0% the root of

Reenacted in its modern form in a seminal article by Professor Joseph Sax in 197
the public trust doctrine lies in Roman law and the early common law of England.*” Describing
its utility, Sax argues that “only the public trust doctrine seems to have the breadth and
substantive content which might make it useful as a tool of general application for citizens
seeking to develop a comprehensive legal approach to resource management problems.”*’* By
the same token, Wood maintains that interests of current citizens mirror future concern, adding
that “the trust presents the most forceful existing legal construct to protect the interests of future

generations.”"

Its utility notwithstanding, several scholars have criticized various aspects of the doctrine as
propounded by Sax.'”® Notable amongst dissenting opinions is that presented by Professor
Richard Lazarus.'™ He describes the public trust doctrine as reifying the notion of public
property rights while neglecting private expectations; being undemocratic; reliant on pro-

environmental judicial bias and obsolete in the wake of developments in nuisance law and the

188 |bid at 15 (noting that the framework of the public trust doctrine hinges on fiduciary obligation rather than

political discretion).

169 See Joseph L Sax, “The Public Trust Doctrine in Natural Resource Law: Effective Judicial Intervention” (1970)
68:3 Mich L Rev 471 [Sax] (JSTOR).

170 Notwithstanding its historical antecedents, the doctrine has primarily been described as a “US Phenomenon”.
This assertion has been challenged by Blumm & Wood on the ground that the public trust doctrine is evident in
many countries and is an attribute of sovereignty that applies to all sovereigns, including those in the USA. For a
detailed discussion of these arguments; the origin of the public trust doctrine; its judicial development; and reasons
for its prominence in the USA, see generally, Redgwell, supra note 163 at 32 — 47; Sax, ibid at 475 — 478. See also
Michael C Blumm & Mary Christina Wood, The Public Trust Doctrine in Environmental and Natural Resources
Law (Durham, North Carolina: Carolina Academic Press, 2013) at 4 — 5, 12 — 13, 22 — 23, 57 — 83 [Blumm &
Wood].

171 sax, supra note 169 at 474.

172 Wood, supra note 166 at 127.

173 For a summary discussion of the scholarly critiques and counter-critiques of Sax’s article, see Wood, ibid at 16.
174 Richard J Lazarus, “Changing Conceptions of Property and Sovereignty in Natural Resources: Questioning the
Public Trust Doctrine” (1986) 71 lowa Law Review 631 [Lazarus] (HeinOnline).
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law of standing.’” The doctrine and its historical justifications have also been described as legal
fiction.'”® Professor Huffman further argues that the public trust doctrine infringes on private

property rights and the constitutional provisions that guarantee these rights.'”’

Of the many challenges to the public trust doctrine, concerns about the impact of the doctrine on

private property rights appear to be prominent.'”®

Although the doctrine does not prohibit the
general disposition of public property to private persons'’; it is plausible that private interests
may be affected by governmental restrictions on the use and enjoyment of public lands and

natural resources. Notwithstanding the potential for subordination of private property rights

175 LLazarus, ibid at 658 — 679, 701 - 710. See also James L Huffman, “A Fish out of Water: The Public Trust
Doctrine in a Constitutional Democracy” (1989) 19 Envtl L 527 at 542 — 545 [Huffman, “A Fish out of Water”]
(HeinOnline) (“The idea that the people of one era can be the creator of a binding trust for the people of a later era is
simply contrary to democratic theory”, at 544). Contra Eric Ryan, “Public Trust & Distrust: Theoretical
Implications of the Public Trust Doctrine for Natural Resource Management” (2001) Paper 252, Faculty
Publications, College of William and Mary Law School, online: William & Mary Law School Scholarship
Repository <http://scholarship.law.wm.edu> at 492 — 493 [Ryan] (noting that pro-environmental bias is not
restricted to the judiciary as the executive and legislature (which Lazarus favors over the judiciary) are currently
subject to regulatory capture); Redgwell, supra note 163 at 54 (arguing, in response to critique of judicial review of
expert administrative decisions, that rise in judicial environmental expertise and development of specialist
environmental courts makes the judiciary better equipped to perform necessary oversight functions).

176 See James L Huffman, “Speaking of Inconvenient Truths — A History of the Public Trust Doctrine” (2007) 18
Duke Envtl L & Pol’y F 1 at 8 — 9, 101- 103 [Huffman, “Inconvenient Truths”] (arguing that the history of the
public trust doctrine presented by Professor Sax and his progeny is narrow and distorted and was created to foster
judicial oversight over legislative and executive disposition of private property rights). Contra Hope M Babcock,
“The Public Trust Doctrine: What a Tall Tale They Tell” (2009) 61 SCL Rev 393, online: Georgetown University
Law Center <http://scholarship.law.georgeton.edu/facpub> at 397 — 399 [Babcock] (noting that most legal doctrines
are based on contested truths and focus should be placed on the social purpose of the public trust doctrine, rather
than its historical origins, especially since the public doctrine has proven to be an effective means of protecting
natural resources in perpetuity for the general public).

77 See James L Huffman, “Avoiding the Takings Clause through the Myth of Public Rights: The Public Trust and
Reserved Rights Doctrine at Work™” (1987) 3:2 J Land Use & Envtl L 171 at 208 — 210 [Huffman, “Avoiding the
Takings Clause™] (HeinOnline). Contra Michael Blumm, “Public Property and the Democratization of Western
Water Law: a Modern View of the Public Trust Doctrine (1989) 19 Envtl L 573 reprinted in (2003) 1:4 Issues in
Legal Scholarship 1 at 18 — 24, n 108, online: Walter De Gruyter <http://www.degruyter.com> [Blumm]
(Contending, in response to Huffman, that the public trust doctrine “is a coherent body of law that supplies a
necessary complement to prior appropriation principles, is not inconsistent with fifth amendment “takings'
jurisprudence, and has sufficient grounding in various state constitutions and statutes to continue to infuse public
concerns into Western water law in the years ahead” at Abstract).

178 prominent rights-based critics include Huffman (who has been described as the “Darth Vader” of the public trust
doctrine) and Lazarus. See generally, Lazarus, supra note 174; Huffman, “A Fish out of Water”, supra note 175;
Redgwell, supra note 163 at 33 — 35.

179 See Sax, supra note 169 at 486 — 489 (courts have allowed the transfer of some elements of public trust assets to
private entities even though it limits certain public uses).
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under the public trust doctrine; the application of the doctrine can be justified based on the need

to check private interests and balance them against broader public objectives.

Despite these criticisms, the public trust doctrine currently resonates as a strong theme of natural
resource law.*® Suffice to say that the public trust doctrine does not trump statutory law.'®*
Instead, Wood notes that the doctrine “provides a fiduciary frame that gives meaning to
environmental law and invigorates it — unseating corruptible political discretion and installing in
its place firm property-based obligations to manage natural resources for the long-term security
of citizens.”*®? In the context of this thesis, not only does the doctrine support the restoration of
damaged ecosystems, it also promotes the use of EFs in achieving this goal.*® These form the

bases for its adoption in this thesis.

Given the Nigerian environmental situation, the doctrine is particularly useful for a number of
reasons. It ensures that a balance is maintained between economic concerns and environmental
considerations.'® The application of the doctrine also serves to fill the vacuum created by the

relative absence of constitutionally explicit environmental safeguards and environmental law

180 Ryan, supra note 175 at 490. See also Babcock, supra note 176 at 399 (noting that the continuing application of
the doctrine in the USA for over a century is an indication that the doctrine works).
181 On the contrary, Wood notes that the “procedural edifice of statutory law gives structure and order to the trust
?stz)ligation as carried out through modern governmental agencies and institutions.” See Wood, supra note 166 at 141.
Ibid.
183 Redgwell identifies trust funds as one of several legal techniques that facilitate compensation to future
generations for the depletion of trust assets. Emphasizing the use of funds more for the improvement of intrinsic
environmental values than anthropocentric concerns (monetary compensation for resource depletion); she states that
such funds may be used “for the benefit of present and future natural objects where individuals, species, or habitat
have been depleted or destroyed.” See Redgwell, supra note 163 at 63.
184 Given the contribution of oil profits to Nigeria’s GDP, the doctrine is potentially appealing because it provides
means to ensure that economic interests are not overshadowed by environmental concerns, and vice versa. Although
Redgwell acknowledges that balancing development and environmental concerns is a primary function of planning
law, she criticizes these laws as operating with a presumption in favor of development and argues that the
application of the public trust doctrine may work to overcome this obstacle. See Redgwell, supra note 163 at 34, 60
-61.
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controls in the country.'® In addition, the doctrine provides the legal mechanism to mandate the
Nigerian government, as trustee of the country’s natural resources, to restore ecosystems
damaged by oil pollution activities in the Niger Delta.'®® This is particularly so given recent
reports on the extent of environmental degradation in the region and UNEP’s forecast on

restoration timelines.*®’

Another significant feature of the public trust doctrine is its intergenerational dimension.*®® The
intergenerational dimension of the public trust doctrine is embodied in the theory of
intergenerational equity.®® According to Wood, the trust approach remains the only
190

environmental doctrine to provide legal support to the theory of intergenerational equity.

Emphasizing the relationship between the public trust doctrine and the theory of

185 As will be shown in chapter three, environmental protection does not enjoy judicial enforcement in Nigeria.
Furthermore, existing laws are largely dispersed, with tolerant punitive provisions. Redgwell notes that one of the
reasons for the adoption of the doctrine in the USA was the absence of express environmental safeguards in the
American Constitution at the time. See ibid at 33 — 34. This is particularly true of the current situation in Nigeria
where no express constitutional provisions exist for environmental protection apart from the non-justiceable blanket
provision in Chapter Il of CFRN, 1999. See text accompanying note 137. This lacuna does not however prejudice
the application of the public trust doctrine in Nigeria. As stated by Wood, the absence of express mention of the
public trust in a country’s constitution does not detract from the legal force of the doctrine. See Wood, supra note
166 at 132 — 133. See also Babcock, supra note 176 (“the [public trust] doctrine can be used to fill regulatory gaps
until positive law is enacted to displace it”, at 408).

186 The Nigerian federal government assumes the position of trustee over the country’s natural resources by virtue of
Section 44(3), CFRN, 1999. The section provides that “... the entire property in and control of all minerals, mineral
oils and natural gas in under or upon any land in Nigeria or in, under or upon the territorial waters and the Exclusive
Economic Zone of Nigeria shall vest in the Government of the Federation ...” Similarly, state governments assume
trusteeship roles over lands in their territories by virtue of Section 1 of the Land Use Act, 1978, CAP L5, Laws of
the Federation of Nigeria (LFN), 2004, which states that “... all land comprised in the territory of each State in the
Federation is hereby vested in the Governor of that State, and such land shall be held in trust and administered for
the use and common benefit of all Nigerians...” Although these statutory recognitions of a general trust fail to
expressly create concomitant standing to sue for breach of trust, it does not detract from the duty of the state to carry
out its obligations of protecting and preserving trust assets. According to Redgwell, constitutional and statutory
provisions recognizing trust relationships serve as interpretative guides rather than “a definitive interpretation of the
nature and content of the public trust”. See Redgwell, supra note 163 at 32 -33.

187 See text accompanying note 151 above.

188 Redgwell, supra note 163 at 163.

' Ipid at 71.

199 \Wood, supra note 166 at 265.
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intergenerational equity, Redgwell notes that the former strives to maintain a balance between

intra and inter-generational concerns.™"

The theory of intergenerational equity is useful for addressing the legal problems identified in
this thesis for several reasons. Nigeria’s economy is significantly funded by proceeds from
natural resource exploitation.*> This makes it imperative to manage the environment that houses
these resources to enhance current economic benefits and ensure a sound environmental legacy
for the future. The legal construct of intergenerational equity equally provides a means to revamp
the extant liability framework for oil pollution in Nigeria, which places premium on monetary
compensation to human victims of oil pollution.*®® This approach to compensation in the country
relegates environmental restoration to the background and increases environmental burdens for

the future.

As previous sections have shown, the nature and extent of environmental degradation in the
Niger Delta is one that requires continuing action in the coming decades. Consequently, the
application of the theory of intergenerational equity holds great promise in promoting sustained

stakeholder interest in the region’s environmental crisis. In addition to its universal

191 Redgwell, supra note 163 at 54.

192 According to the 2012/Q1 2013 GDP Report of the Nigerian National Bureau of Statistics, the oil sector ranked
as the third largest contributor to the country’s GDP, contributing about 14.75% to real GDP in the first quarter of
2013, compared to the contribution in the first quarter of 2012 which was recorded at 15.80%, and 12.59% in the
fourth quarter of 2012. See National Bureau of Statistics (NBS), “2012 and Estimate for Q1, 2013: Gross Domestic
Product for Nigeria”, online: National Bureau of Statistics <http://www.nigerianstat.gov.ng> at 4, 5. The Bureau
also noted that the decline in the contribution of the oil sector to GDP in the period under review was due to
incidents of pipeline vandalization and bunkering.

193 Faghohun, supra note 6 at 18.
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194

acceptance™", the theory’s utility for the purposes of this thesis is also justified on the basis of its

recognition and adoption under environmental laws and policies in Nigeria. **°

Apart from the public trust doctrine and theory of intergenerational equity, other legal theories
may be used to address the legal issues identified in this thesis. Notable among these alternatives
are theories of environmental justice and ecological integrity. Environmental justice calls for
“policy-making procedures that encourage active community participation, institutionali[z]e
public participation, recogni[z]e community knowledge, and utili[z]e cross-cultural formats and
exchanges to enable the participation of as much diversity as exists in a community.”**® On the
other hand, ecological integrity emphasizes the need to conduct human activities in a way that
causes minimal damage to ecosystem health.*’

Undoubtedly, these theories can be used successfully to found arguments for environmental
protection. However, for the purpose of this thesis, they are potentially less appealing as a basis
for the ERF as proposed. This is mainly due to the peculiar nature of the environmental crisis in
Nigeria’s Delta region. The environmental problems highlighted above have economic and social

implications. Economic concerns will always be an important consideration in government

decision-making. Consequently, theoretical arguments for environmental protection will have to

194 Redgwell, supra note 163 at 100 (emphasizing the universality of the theory despite the variance in mechanisms
for expression across countries).

195 One of such policies is the Nigerian National Policy on the Environment. The policy aims, amongst other things,
to “conserve and use the environment and natural resources for the benefit of present and future generations”. See
Federal Environmental Protection Agency (FEPA), The National Policy on the Environment, Revised Edition, 1999,
online: National Environmental Standards and Regulatory Enforcement Agency (NESREA)
<http://www.nesrea.gov.ng> at 2 [NPE].

1% David Schlosberg, “Reconceiving Environmental Justice: Global Movements and Political Theories” (2004) 13:3
Environmental Politics 517 at 522, online: University of East Anglia <http:www.uea.ac.uk>.

97 There is no agreed definition of the concept of ecological integrity. Nevertheless, its main features include “(1)
[ecosystem] health, that is, the continued successful functioning of the community; (2) the capacity to withstand
stress; (3) an undiminished “optimum capacity” for the greatest possible ongoing developmental options; and (4) the
continued ability for ongoing change and development, unconstrained by human interruptions.” See Robert E
Ulanowicz, “Towards the Measurement of Ecological Integrity” in Pimentel, D, Westra, L, & Noss, RF, eds,
Ecological Integrity: Integrating Environment, Conservation and Health (Washington, DC: Island Press, 2000).
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recognize and balance these interests to warrant significant consideration. Alternative
environmental theories, including ecological integrity and environmental justice, appear to focus
more on environmental concerns, making them less attractive as theoretical bases for the views
expressed in this thesis. Contrastingly, the public trust doctrine presents a useful means of
balancing these interests without compromising environmental objectives.

14 Research Questions

To make a legal case for the establishment of an ERF as a targeted instrument to address long-
term environmental damage in Nigeria’s Delta region, the following research questions are

considered:

1.4.1 When is the use of EFs appropriate and why are they a preferred legal tool for addressing

oil-related environmental challenges in the Niger Delta?

1.4.2 What laws, institutions and initiatives exist under the current legal regime to promote

environmental restoration in Nigeria’s oil-producing region?

1.4.3 What normative arguments can be made in favor of creating an ERF in Nigeria, given

existing legal structures and equally suitable alternatives?

1.4.4 What insights can be gained from the targeted thematic focus of the Canadian EDF and

the GEF?

1.5  Methodology

The research conducted in this thesis is doctrinal. Consequently, the research questions outlined
in the previous section will be answered using doctrinal and comparative methods. The doctrinal

method of legal research involves “[researching] and [analyzing] the law from primary sources,
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and [applying] the findings of such works to the solution of legal problems.”**® Doctrinal
scholarship encapsulates most traditional forms of legal research and can be reform-oriented or
problem-solving.'*® This thesis combines both problem-solving and reform-oriented approaches.
Doctrinal research involves a two-part process - locating sources of law as well as interpreting
and analyzing them.?® | adopt the technique of literature review for the first part and the

comparative method for the second.

The methodology of literature review is used to describe, analyze and synthesize prior research
on relevant concepts, theories and issues.””* Primarily, the review will locate and compile
previous works on the subjects considered.?®® The overall objective of this process is to gain new
perspectives on possible solutions to the legal problem identified in the thesis.?®® Though used
for the most in Chapter 2, the methodology is also applied throughout the thesis. Given the wide

breadth of academic discussions on some of the concepts considered, the review of literature is

1% Terry Hutchinson & Nigel Duncan, “Defining and Describing What We Do: Doctrinal Legal Research” (2012)
17:1 Deakin Law Review 83 at 103 [Hutchinson & Duncan].

199 See Paul Chynoweth, “Legal Research” in Andrew Knight & Les Ruddock, eds, Advanced Research Methods in
the Built Environment (Chichester, U.K. ; Ames, lowa : Wiley-Blackwell, 2008) 28 at 31 [Chynoweth]. The process
of problem-based doctrinal research involves “[a]ssembling relevant facts; [i]dentifying the legal issues; [a]nalysing
the issues ...; [r]eading background material ...; [IJocating primary material ... and case law; [s]ynthesizing all
issues in context; [and] [c]oming to a tentative conclusion.” See Hutchinson & Duncan, ibid at 106. On the other
hand, reform-oriented doctrinal research describes a new legal development and how it fits into an aspect of law,
and if it does not fit, it recommends ways to review existing systems to accommodate the new development. See
Hutchinson & Duncan, ibid at 106.

200 5ee Hutchinson & Duncan, ibid at 110.

201 Some of these concepts and theories include environmental restoration, public trust doctrine, intergenerational
equity and EFs. Chapter Two discusses these concepts and theories in more depth. For discussions on the objectives
of the methodology of literature review, see e.g., David N Boote & Penny Beile, “Scholars before Researchers: On
the Centrality of the Dissertation Literature Review in Research Preparation” (2005) 34:6 Educational Researcher 3
at 6 — 7 [Boote & Beile].

202 See Hutchinson & Duncan, supra note 198 at 112 — 113.

2% Boote & Beile, supra note 201. Placed in the context of this thesis, | aim to show through the literature that ERFs
hold great promise as policy tools for addressing long-term environmental degradation not only because of their
inherent utility but also because they provide a mechanism to meet the goals of intergenerational equity.
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this thesis is selective.?>* The choice of review materials was based largely on relevance to the

objectives of the thesis, currency, availability and frequency of citation in applicable literature.?®

Information for this thesis was gathered from primary and secondary materials, using library and
online legal databases.?®® Primary sources consulted include statutes of Nigeria and Canada;
judicial decisions of national and international courts as well as select international
environmental instruments. Reference was also made to secondary sources such as books,
bibliographies and journal articles covering the various topics underlying the thesis. | favored
these data sources over other equally useful quantitative approaches, like interviews, owing to

the challenge of arranging and coordinating such discussions with stakeholders in Nigeria.

The second part of the doctrinal research process involves the use of deductive logic, inductive
reasoning or analogy to interpret and analyze information collected from the first part of the
process.?”” In this thesis, | adopt the use of analogy, which involves “locating similar situations
... and then arguing that similar cases should be governed by the same principle and have similar
outcomes.”?® Building on the technique of analogy, | adopt the comparative method as a tool of

analysis. In applying the comparative method, the thesis uses extended examples®® of the

24 For discussions on the value of selective literature review, see especially, Rudestam KE & Newton RR, Surviving
Your Dissertation, 2ed (Thousand Oaks, CA: Sage Publications, 2001) (“[a] good literature review needs to be
selective, and it is taken for granted that the majority of source materials you have read will not make it directly into
the literature review” at 59) cited in Joseph A Maxwell, “Literature Reviews of, and for, Educational Research: A
Commentary on Boote and Beile’s “Scholars Before Researchers”” (2006) 35:9 Educational Researcher 28.

2% For a description of considerations in selecting review materials, see Christine Bruce, “Interpreting the Scope of
their Literature Reviews: Significant Differences in Research Students’ Concerns” (2001)102:1163/1164 New
Library World 158 at 161 — 162 [Bruce].

206 Research materials were gathered from databases like Westlaw, HeinOnline, JSTOR, Wiley Online Library,
ProQuest, CanLii, Google (Scholar) and the online catalogues of the University of Calgary Law Library. Searches

were conducted using terms like ‘environmental restoration”, “ecological restoration”, “oil pollution and
environmental restoration” “Environment Funds”, “intergenerational equity” and “intergenerational equity and
Environment Funds”.

27 See Hutchinson & Duncan, supra note 198 at 111.

208 |hid.

2 The decision to evaluate the Canadian EDF and GEF as extended examples rather than case studies is largely due

to the limited scope of comparison to be conducted in Chapter Four. Consequently, | do not propose to analyze these
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Canadian EDF and the GEF to show potential benefits of structuring EFs to target specific

environmental objectives.

210 notes that it constitutes a

Describing the basic principles of the comparative method, Reitz
‘tool” for identifying similarities and differences between legal systems as well as the
significance of the differences, where they exist.”** Some comparative law scholars disagree with
the idea of comparative law as method, describing it instead as a perspective, theory and distinct
academic discipline.?? Nevertheless, the method is valuable for the purposes of this thesis
because it provides insights on possible policy tools to tackle oil-related environmental

degradation in Nigeria by evaluating the Canadian and international experience with EFs %3

funds with the academic rigor expected of a case study. See Scandura T A & Williams E A, “Research Methodology
in Management : Current Practices, Trends and Implications for Future Research” (2000) 43:6 Academy of
Management Journal 1248 — 1264 (case studies irrelevant in management research without rigor) cited in Michael
Gibbert, Winfried Ruigrok & Barbara Wicki, “What Passes as a Rigorous Case Study” (2008) 29 Strategic
Management Journal 1465. While some background information will be presented on the substantive laws
underlying these funds, emphasis is placed on evaluating their thematic focus and how it has contributed to their
successes and challenges in addressing their respective environmental objectives. By the same token, the aim of this
comparative study is not to propose a ‘legal transplant’ of the fund structures in the Canadian EDF and GEF but to
highlight the thematic element of their legal design as a justification for the creation of a targeted ERF in Nigeria.
219 3ohn C Reitz, “How to do Comparative Law” (1998) 46:4 The American Journal of Comparative Law 617
[Reitz] (JSTOR).

* Ibid at 620 — 623.

212 Debates between comparative law scholars that emphasize method and those that question it have been
significantly captured in legal writings and are beyond the scope of this thesis. For a detailed presentation of these
debates, see generally, Zweigert, Konrad and Hein Kétz, An Introduction to Comparative Law, 7th ed, translated by
Tony Weir (Oxford: Oxford University Press, 1998); Glenn H Patrick, Legal Traditions of the World, 4th ed
(Oxford: Oxford University Press, 2010); Legrand Pierre, “Beyond Method: Comparative Law as Perspective”
(1988) 36 Am J Comp L 788; Simone Glanert, “Method?” in Pier Giuseppe Monateri, ed, Methods of Comparative
Law (Chelteham, UK; Massachussets, US: Edward Elgar, 2012) at 61 — 81.

213 The utility of the comparative method to shed light on major issues of public policy is emphasized by Edward J
Eberle. According to him, the purpose of Comparative law consists in “... looking to other, foreign legal systems for
illumination and insight in the hope that wisdom and understanding are to be gained, either from a foreign legal
system or our own.” See Edward J Eberle, “The Methodology of Comparative Law” (2011) 16 Roger Williams
University Law Review 51 at 57, 72.
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1.5.1 Justifying the Choice of the Canadian Environmental Damages Fund and the

Global Environment Facility as Extended Examples

The choice of the Canadian environmental regime is justified on several grounds. Canada and
Nigeria are common law jurisdictions, operating a federal system of government. In addition,
constitutional jurisdiction over environmental management in both countries vests concurrently
with federal and state/provincial governments.?* While both countries have been involved in the
development of their oil resources for decades, Canada’s relatively extensive legal response to
environmental damage arising from oil pollution makes it a useful reference point in arguing for

the creation of an ERF in Nigeria.

It is important to note that a few marked differences exist in the legal landscape for
environmental protection in Nigeria and Canada. Although Canada’s Charter of Rights and
Freedoms®™ does not contain an environmental right to a healthy environment; standing to sue in

environmental litigation is widely recognized by Canadian courts.?!® In addition, the Canadian

24 For constitutional provisions governing environmental management in Canada, see Constitution Act, 1867 (UK),
30 & 31 Vict, ¢ 3, 5 91& 92 [Constitution Act]. For a detailed discussion of federal and provincial jurisdiction over
the environment in Canada, see generally, Dale Gibson, “Constitutional Jurisdiction over Environmental
Management in Canada” (1973) 23 UTLJ 54 (HeinOnline); William R MacKay, “Canadian Federalism and the
Environment: The Literature” (2004) 17 Geo Int’l Envtl L Rev 25 (HeinOnline). In Nigeria, jurisdiction over
environmental matters vests in all federating units (Federal, State and Local Governments). Contrary to the apparent
clarity under Canada’s Constitution Act, Nigeria’s Constitution fails to expressly demarcate the legislative roles of
the federating units with respect to the environment. The only express reference to the environment is in Section 20,
CFRN, 1999 (For a discussion of the provisions of this section, see text accompanying note 137). Although states
and local governments were encouraged to set up their own environmental protection bodies and all 36 states had
done so by 1998, the constitutional limitations to the legislative competence of the federating units continually
hampers effective environmental regulation. These limitations will be highlighted in Chapter 3, below. For a
detailed analysis of the jurisdictional issues surrounding environmental management in Nigeria, see generally,
Fubara, supra note 45 at 92 — 163; Olanrewaju Fagbohun, Mournful Remedies, Endless Conflicts and
Inconsistencies in Nigeria’s Quest for Environmental Governance: Rethinking the Legal Possibilities for
Sustainability (Lagos: NIALS Press, 2012) at 31 — 45 [Fagbohun, “Mournful Remedies”]; S Gozie Ogbodo,
“Environmental Protection in Nigeria: Two Decades after the Koko Incident” (2010) 15:1 Ann Surv Int’l & Comp L
1 at 8 — 10 [Ogbodo].

215 The Constitution Act, 1982, Schedule B to the Canada Act 1982 (UK), 1982, ¢ 11, online: CANLII
<http://www.canlii.org>.

218 See e.g. Kelly v Alberta (Energy Resources Conservation Board) [2011] ABCA 325, online: CANLII
<http://www.canlii.org> (“The right to intervene ... is designed to allow those with legitimate concerns to have
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judiciary is more favorably disposed to environmental protection when compared to their
Nigerian counterparts.”*” Furthermore, there are substantial differences in the scale of oil-related
environmental damage in both countries. While these differences are significant, they do not
detract from the utility of the Canadian EDF as a comparator in this thesis. In the same vein,
these variations do not suggest that a dedicated ERF modelled along the lines of the Canadian
EDF is impracticable in Nigeria. At best, these differences underscore the shortcomings in the
legal regime for environmental management in Nigeria and the need to review current legal

approaches to restoration of oil-polluted environments.

The Canadian EDF is evaluated as a model EF for two reasons. First, it illustrates how the
mechanism of EFs can be used at the state level to pool and apply financial resources for

purposes that benefit the environment.?®

More importantly, the EDF prioritizes funding for the
restoration of natural environments affected by environmental damage.?*® In terms of its mandate
to respond to environmental hazards that potentially affect human health; the Canadian EDF is

quite similar to the Superfund in the USA.??° The Superfund is designed to facilitate clean-up of

input into the licensing of oil and gas wells that will have a recognizable impact on their rights, while screening out
those who have only a generic interest in resource development (but no ‘right’ that is engaged), and true
‘busybodies’ ...that balancing is the responsibility of the Board, provided that it is done on a proper legal
foundation” at para 26). This can be contrasted with similar Nigerian cases where courts have dismissed private
environmental actions owing to the plaintiff’s failure to show evidence of personal injury over that of the public. See
e.g. Amos v Shell, supra note 143; Oronto v Shell, supra note 143.

217 This conclusion is based on landmark environmental decisions that have been made at various levels of the
judiciary in Canada. See e.g. Haida Nation v British Columbia (Minister of Forests) [2004] 3 SCR 511, online:
CANLII <http://www.canlii.org (Crown owes duty to consult with aboriginal groups before exploiting resources);
Kelly v Alberta (Energy Resources Conservation Board) [2009] ABCA 349, online: CANLII <http://www.canlii.org
(claimant do not have to show a potential effect on them to a different or greater degree than the general public in
order to exercise standing in relation to an application to drill two sour gas wells in the vicinity of their properties).
218 See generally, Environment Canada, “Environmental Damages Fund: Legal Community”, online: Environment
Canada <http:www.ec.gc.ca> [Environment Canada, “EDF”]. See also, KA Mac Innis, “The Canadian SSOP Fund
and Environmental Damage Assessment (EDA) in Canada” in F Maes, ed, Marine Resource Damage Assessment:
Liability and Compensation for Environmental Damage (Netherlands: Springer, 2006) at 76 — 78 [Mac Innis].

1% Environment Canada, “EDF”, ibid.

220 The Superfund is formally referred to as the Comprehensive Environmental Response, Compensation, and
Liability Act (CERCLA) 42 USC ¢ 103. CERCLA was enacted by the US Congress on December 11, 1980. Among
other things, the Act taxes chemical and petroleum industries and provides broad Federal authority to respond
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contaminated sites, including short term removals and long-term remedial response actions.’**
Although the Superfund is used to pool resources to finance remedial environmental projects, it
is not a preferred comparator for the purposes of this thesis for two major reasons. First, the
scope of the Superfund is broad; it does not prioritize restoration like the Canadian EDF and
includes a robust liability regime. This departs from the argument for a dedicated ERF in this
thesis. In addition, the application of the fund is restricted to cases where no responsible party is
identified for the purpose of determining liability.””* Given the peculiar nature of the
environmental situation in the Niger Delta, the arguments for the creation of a dedicated ERF in

this thesis are not built around a liability paradigm.

The choice of the GEF as a fund model is based on the design of its mandate. More or less a
“fund of funds”, the GEF has a global environmental mandate but is dedicated to addressing
global environmental problems in six focal areas.’”® Evaluating the challenges and success
factors in the GEF approach can provide insight into the potential advantages of a targeted ERF
in Nigeria.

1.6 Scholarly and Practical Significance

Studies on policy approaches to tackling environmental implications of oil exploration and

production enjoy a long tradition in the legal literature. This is especially so for developing oil-

directly to current and imminent releases of hazardous substances that may endanger public health or the
environment. See generally, United States Environmental Protection Agency, “CERCLA Overview”, online: EPA
http://www.epa.gov> [EPA, “CERCLA"].

221 pid.

222 | pid.

228 A distinctive feature of the GEF is its ““one-stop shopping” mandate to finance action on an indefinite set of
global commons problems”. See David Fairman, “The Global Environment Facility: Haunted by the Shadow of the
Future” in Robert O Keohane & Marc A Levy, ed, Institutions for Environmental Aid (Cambridge, Massachusetts:
The MIT Press, 1996) 55 at 83 [Fairman]. Although the GEF was originally designed to cover a wide range of
global environmental problems, it has since narrowed its focus to six main areas — Biodiversity; Climate Change;
International Waters; Land Degradation; Ozone Depleting Substances and Persistent Organic Pollutants. See GEF
Evaluation Office, “Evaluation of the GEF Focal Strategies” (GEF Council Meeting, November 13 — 15, 2012,
Washington, DC) GEF/ME/C.43/Inf. 01 (October 17, 2012) at 16, online: Global Environment Facility
<http://www.thegef.org> [GEF, “Evaluation of Focal Area Strategies”].
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producing economies like Nigeria.??* Nevertheless, the intellectual contribution of this thesis to
legal scholarship is remarkable; particularly given the seeming scarcity of literature on possible
legal tools tailored to facilitate environmental restoration in Nigeria’s oil-producing

communities.??®

While various strategies have been proposed to address environmental issues in Nigeria’s Delta
region®; this thesis expands on current scholarly writings in three ways. First, it builds on recent
legal and scientific studies that suggest restoration as the best approach to deal with the

environmental situation in the Niger Delta by proposing the creation of an ERF.?*" Further, it

22 Though not an exhaustive list, see e.g. Fagbohun, supra note 6; Fagbohun, “Mournful Remedies”, supra note
214; Ogbodo, supra note 214; Adeh, supra note 64; Fidelis Allen, Implemetation of Oil-Related Environmental
Policies in Nigeria (Newcastle, UK: Cambridge Scholars, 2012) [Allen]; Fubara, supra note 45; Mike Idi Obadan &
BA Chokor, “The Niger Delta: Yesterday, Today and Tomorrow” (Paper delivered at the Niger Delta Stakeholders’
Conference organized by the Ministry of Niger Delta Affairs on Coordinating Development Initiatives for the
Transformation of the Niger Delta, Uyo, 22 April 2013), [Obadan & Chokor] [unpublished]; Ekpu, supra note 138;
Duruigbo, supra note 37; Amnesty Report, supra note 46; UNDP Report, supra note 44.

225 \While majority of the literature reviewed recognize the need to address environmental degradation in the Niger
Delta region, very few argue for targeted efforts in this regard. The trend in most studies is to propose legal
approaches that address economic inequalities, social concerns and environmental degradation. See e.g. Duruigho,
supra note 37. As noted in Section 1.2.3., history has shown that environmental issues almost always take backstage
to the more visible problems of poverty and lack of social infrastructures.

228 See e.g. Fagbohun, supra note 6 (suggests an integrated approach to environmental management, combining
environmental and social impacts assessments, environmental management systems, environmental monitoring and
auditing, stakeholder participation, etc.); Evaristus Oshionebo, “Transnational Corporations, Civil Society
Organisations and Social Accountability in Nigeria's Oil and Gas Industry” (2007) 15 African Journal of
International and Comparative Law 107 [Oshionebo] (HeinOnline) (advocates the involvement of public and private
non-state actors, especial non-governmental organizations and civil society groups, in the regulation of
environmental and social practices of oil and gas companies in Nigeria); Adeh, supra note 64 (explores the linkages
between corruption and government inability to reverse environmental degradation in the Niger Delta; while arguing
for the elimination of corruption, promulgation of good and clear legislations and recognition of rights of local oil-
producing communities to resource control); Ogbodo, supra note 214 (calls for effective constitutional mandate for
environmental protection as well as review and aggressive enforcement of principal environmental laws in the
country).

22T The 2011 UNEP Report on Ogoniland is an example of a recent scientific investigation into the negative effects
of oil production activities in the Niger Delta. The report followed an environmental assessment of Ogoniland, one
of the many oil-producing communities in Nigeria, by a team of experts convened by UNEP at the behest of the
Nigerian federal government. This scientific inquiry into the effect of oil production in Ogoniland is the first of its
kind in the country. According to UNEP, its findings in Ogoniland are reflective of the environmental condition in
most communities in the Niger Delta region. As part of its technical recommendations, the report called for
restoration of swamplands and mangroves, which it identified as the most extensive areas in terms of treatment of
contamination. It also advised that such restoration initiatives should be conducted on a large scale and replicated as
required across the Niger Delta. Further, in its recommendations to government, the environment watchdog called
for the establishment of an ERF for Ogoniland (a suggestion that this thesis extends to the entire Niger Delta
region), the Ogoniland Environmental Restoration Authority and a Centre of Excellence for Environmental
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extends the boundaries of existing research on the use of trust funds to the idea of a fund for
environmental restoration.??® Lastly, as a theoretical foundation for its propositions, it appraises
the theory of Intergenerational equity from a public trust perspective rather than equally relevant

alternatives like sustainable development.”?®

Apart from its implications for policy development, this thesis is also significant for practical
purposes because oil pollution in the Niger Delta is a problem of long-term interest that has
defied resolution. Although emphasis is placed on the Nigerian state, recommendations resulting
from this thesis are potentially useful in addressing problems of environmental degradation

associated with oil production in other emerging and established economies.

1.7 Thesis Structure

The arguments in this thesis are presented in five chapters.

The introductory chapter highlights the growing importance of EFs in global and domestic

energy and environmental law and summarizes the factual problems underlying this thesis. It

Restoration. See generally UNEP Report, supra note 35 at 12 -16, 200 — 227. Similarly, in a comparative study of
the Law of Oil Pollution and Environmental Restoration in Nigeria (as case study) and those in fifteen other
countries, Fagbohun presents philosophical, theoretical and legal perspectives on environmental restoration. Based
on his reviews, he makes a case for the adoption of environmental restoration over other equally relevant
environmental management practices. While his recommendations focus on the formulation of guidelines for oil
spill recovery, clean up and restoration; Fagbohun provides theoretical support for the concept of environmental
restoration as an aspect of compensation for oil-related environmental degradation. See Fagbohun, supra note 6 at
202 — 226, 509 - 523.

228 The predominant forms of trust funds identified in the literature are EFs and stabilization/savings funds. Within
the former group, there are generally three types of funds — National EFs, Conservation Funds and Grant Funds.
Typically, these funds are established with broad environmental mandates including conservation of protected areas,
implementation of national environmental plans and enhancement of public awareness on environmental issues.
While restoration of degraded ecosystems may feature within the objectives of these funds, none of them appear to
be dedicated to this purpose. Consequently, the ERF as proposed in this thesis stands in a class of its own as a
targeted fund focused on restoring the oil-polluted ecosystem in Nigeria’s Delta Region. This can be contrasted with
Oil Stabilization and Savings Funds which exist for purposes of minimizing the effects of oil price volatility in the
international commodity market and reserving windfall resource revenues for future generations. See generally,
Bayon et al, supra note 9; Moye, supra note 14 at 8 — 18; Cesar Baena, Benoit Sevi & Allan Warrack, “Funds from
Non-Renewable Energy Resources: Policy Lessons from Alaska and Alberta” (2012) 51 Energy Policy 569 at 572
(Elsevier).

2% For a concise discussion of the rationale for adopting the public trust doctrine over the principle of sustainable
development, see text accompanying note 165.
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also identifies the legal problem and sets out the theoretical approach, research questions,

methodology and framework for the thesis.

Chapter two advances two normative arguments to support the creation of an ERF in Nigeria.
The first argument relates to the duty of states, as trustees, to restore degraded environments. The
second is based on the inherent utility of EFs. In making these arguments, chapter two
summarizes relevant literature on the nature, theoretical basis and scope of the public trust
doctrine and the theory of intergenerational equity. It also considers the nature, purpose and legal
structure of EFs. To provide some background, it briefly discusses the concept of environmental

restoration as distinguished from related concepts like remediation and reclamation.

Chapter three is devoted to discussions on the legal and institutional framework for
environmental restoration in Nigeria. It highlights the objectives, features and mandate of current
laws, institutions and initiatives directed at environmental restoration in the country. The review
in this chapter aims to identify gaps in the legal framework and challenges confronting
institutions with a mandate for environmental protection in the country. The chapter concludes
with an affirmative argument on the potential utility of ERFs to address these gaps and

shortcomings.

Chapter four appraises the experience with implementing EFs at national and international levels
using the Canadian EDF and the GEF, respectively. The objective of this assessment is to
highlight the benefit of targeted EFs in order to buttress arguments in this thesis for the creation
of a dedicated ERF in Nigeria. To do this, the chapter reviews the legal framework, objectives
and features of these funds. In evaluating these funds, emphasis is placed on the design of their

thematic focus and its impact on the success or otherwise of their overall objectives.
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Chapter five summarizes key arguments in the thesis and makes recommendations for structuring
the ERF as proposed. Furthermore, it suggests ways to improve the current legal and institutional
framework for environmental restoration and protection in Nigeria. Based on gaps identified

from the review of literature, it also makes recommendations for future research.
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CHAPTER TWO: MEETING THE GOALS OF INTERGENERATIONAL EQUITY
THROUGH ENVIRONMENTAL RESTORATION FUNDS - A REVIEW OF THE

LITERATURE
2.1 Introduction - Scope of Review

The aim of this chapter is to provide justification for the establishment of an ERF in Nigeria on

two bases:

a. The inherent potential of EFs as legal tools for addressing long-term environmental

problems; and

b. The application of the public trust doctrine, with an emphasis on the theory of

intergenerational equity.

At the core of the public trust doctrine is the creation of a fiduciary relationship that requires
states, amongst other things, to restore depleted ecosystems.?*® This duty exists whether the trust

is created by statute or otherwise.?"

Arising from this duty is a correlative responsibility to
generate funds for restoration activities which are capital-intensive.?> Consequently, it is
arguable that the application of the doctrine is a basis for reaffirming the duty of the Nigerian

government to provide mechanisms that facilitate environmental restoration in the Niger Delta.

2% The scope of these duties will be examined in greater detail in subsequent sections. See generally, Edith Brown
Weiss, “The Planetary Trust: Conservation and Intergenerational Equity” (1984) 11:4 Ecology LQ 495 at 499 — 502,
reprinted in Scholarship @ Georgetown Law School (Faculty Publication 334, April, 2010), online: Georgetown
Law — The Scholarly Commons <http:scholarship.law.georgetown.edu> [Weiss, “The Planetary Trust”]. See also
Redgwell, supra note 163 at 185.

L |bid at 48, 64.

%% bid at 185.

56


http:http:scholarship.law.georgetown.edu

Apart from requiring states to restore degraded environments, the public trust doctrine ensures
that natural resource benefits accrue to a broad range of beneficiaries.”®® Herein lies the
intergenerational dimension of the doctrine.** This intergenerational aspect of the public trust
doctrine is reflected in the theory of intergenerational equity.*> The objective of the theory is to
achieve a balance between the interests of present and future generations.”® In addition to
several other mechanisms, trust funds have been identified as legal instruments for achieving this

goal®®’

The theory of intergenerational equity, as an aspect of the public trust doctrine, therefore
serves as the basis for the argument in this thesis that the creation of an ERF is necessary to

address the environmental crisis in the Niger Delta for present and future benefits.

Given the underlying theme of restoration in this thesis, this chapter begins with a brief
description of the concept of environmental restoration, highlighting the rationale for its adoption
and its utility as an environmental management practice. Next, it presents a concise evaluation of
the nature and benefits of EFs. It also summarizes the public trust doctrine, showing its
relationship to the theory of intergenerational equity. Lastly, the chapter highlights linkages
between the public trust doctrine, the theory of intergenerational equity and EFs; and emphasizes

the potential utility of the theory in justifying the establishment of an ERF in Nigeria.

%33 |bid at 69.
234 Redgwell notes that the intergenerational outlook of the public trust doctrine is a key feature, the absence of
\Zlgglich may cause a decrease in environmental quality and benefits for future generations. Ibid at 63.

Ibid at 71.
2% See Weiss, “In Fairness to Future Generations”, supra note 161 at 24 — 25 (noting that the theory “calls for a
minimum level of equality among generations”). See also Redgwell, ibid.
237 \Weiss notes that most measures adopted to fulfill obligations to future generations require financing. According
to her, some of the ways of achieving this balancing act include scientific research aimed at assessing long-term
environmental threats; developing new technologies for resource conservation; and creating trust funds and bonds to
support specific programs or compensate individuals who suffer certain harm. See Weiss, “In Fairness to Future
Generations”, ibid at 152 — 154. See also Redgwell, ibid at 63 (stating that while funds can be used to pay monetary
compensation for depletion of natural resources; they can also be applied to less anthropocentric purposes for the
benefit of present and future generations, where species or ecosystems have been depleted or destroyed).
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In view of the wide breadth of scholarly writings on the concepts evaluated in this chapter, | have
not consulted the entire body of available literature.”®® By the same token, discussions on these
theories and concepts focus on aspects relating to the context and objectives of this thesis rather
than a holistic overview. Owing to the seeming paucity of literature on ERFs, | have deferred to

239

analogous works on EFs, particularly funds created for environmental conservation.”” My aim is

to gain new perspectives on how the traditional understandings of EFs can be extended to ERFs.

Based on the review of literature, this chapter concludes that ERFs are significant legal
mechanisms to address long-term oil pollution in Nigeria because they give effect to the goals of

environmental restoration and intergenerational equity.
2.2 Environmental Restoration — Overview

Environmental damage is a problem shared across countries, although scale may vary between
developed and developing economies. Reversing this trend through ecosystem restoration and
rehabilitation is a challenge that continually affects sustainable resource use.?*® This section
provides a brief description of restoration and related concepts commonly used when
environmental restoration is considered. These discussions aim at providing a working
knowledge of the concept for the purposes of this thesis and do not delve into the science of

restoration.

2% The basis for selection of review materials is highlighted in section 1.5, above.

2% See Boote & Beile, supra note 201 at 7 (“a student reviewing the literature on a topic about which very little has
been written may need to broaden the search to examine analogous research in other fields or topics™). See also
Bruce, supra note 205 at 161; Moye, supra note 14 at 20.

20 Krystyna M Urbanska, Nigel R Webb & Peter J Edwards, “Why Restoration” in Krystyna M Urbanska, Nigel R
Webb & Peter J Edwards, eds, Restoration Ecology and Sustainable Development (Cambridge, UK: Cambridge
University Press, 1997) at 3 [Urbanska et al].
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Further, the phrase environmental restoration is used in the same sense as ecological restoration
and ecosystem restoration. ?** By the same token, restoration is used repeatedly throughout the
thesis as an abbreviation for environmental restoration and does not denote any other meaning of
the word. The expressions environmental funds, trust funds, funds, conservation funds are used

only to the extent that they share the same meaning as EFs.
2.2.1 Environmental Restoration - Meaning and Difference from Related Concepts

Numerous scholarly attempts have been made to define the concept of environmental restoration,
perhaps owing to the relationship between its definition and the range of actions involved in

implementing restoration projects.?*? Fagbohun classifies these attempts into three categories: ?**

Q) those that view restoration as a process of returning the environment to its original

state?*:

1 Although the etymology of these alternate phrases is beyond the scope of this thesis, it is useful to note that no
significant difference exists between the terms ‘environmental’, ‘ecological’ and ‘ecosystem’. The Merriam-Webster
Dictionary defines environment as “the complex of physical, chemical, and biotic factors (such as climate, soil, and
living things) that act upon an organism or an ecological community and ultimately determine its form and
survival”; ecology as “a branch of science concerned with the interrelationship of organisms and their
environments”; and ecosystem as “the complex of a community of organisms and its environment functioning as an
ecological unit”. See Merriam-Webster’s Collegiate(R) Dictionary, 11th ed, sub verbo “environment”, “ecology”
and “ecosystem”, online: Credo Reference <http://search.credoreference.com> [Merriam-Webster’s Collegiate
Dictionary]. In addition, several scholars in the field of restoration use these terms interchangeably in their academic
writings. See e.g. Peter Lavigne, “Restoration Policy and Recent Books and Articles on the Topic” (2005) 45 Nat
Resources J 495 at 495, 496 [Lavigne] (interchanges ‘environmental restoration” and ‘ecological restoration’);
Daniel F Luecke, “An Environmental Perspective on Large Ecosystem Restoration Processes and the Role of the
Market, Litigation, and Regulation” (2000) 42 Ariz L Rev 395 at 395, 399 [Luecke] (uses ‘ecosystem restoration’
and ‘environmental restoration’ interchangeably).

242 |_avigne, ibid at 496.

243 See Fagbohun, supra note 7 at 52 — 58.

24 See e.g. John Cairns, “The Prediction, Validation, Monitoring and Mitigation of Anthropogenic Effects on
Natural Systems” (1990) 2 Environmental Auditor 19; RR Lewis, “Wetlands Restoration/ Creation/ Enhancement
Terminology: Suggestions for Standardization” in Kusler JA & Kentula ME, eds, Wetland Creation and
Restoration: The Status of the Science (Washington, DC: Island Press, 1990) at 417 — 422; Natural Research
Council, Restoration of Aquatic Ecosystems: Sciences, Technology and Public Policy (Washington DC: National
Academy Press, 1992); Beth Middleton, Wetland Restoration, Flood Pulsing and Disturbance Dynamics (New
York: John Wiley & Sons Inc, 1999); William Streever, ed, An International Perspective on Wetland Rehabilitation
(Dordrecht: Kluwer Academic Publishers, 1999).
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1245,
)

(i) those that define restoration in terms of a return to ‘modern historic conditions and

(i) those for whom restoration entails an upgrade of damaged ecosystems to conditions close

to its original state.?*

Discussions on the merits of these arguments, though notable, have been undertaken elsewhere
and are beyond the scope of this thesis.**’ Nevertheless, it is important to state that this thesis
leans towards the idea of restoration as a means of returning degraded ecosystems to a state as
close as possible to its original condition. As has been noted, “just as copied artwork cannot
reproduce the value of the original, restored nature cannot produce the value of original

nature.”2#

Of the many definitions of environmental restoration in the literature, those offered by the

249

Society for Ecological Restoration (SER) appear to be prominent. Since inception, the SER

% See e.g. US Environmental Protection Agency (EPA), Wetlands: Meeting the Predident’s Challenge
(Washington, DC: US Fish & Wildlife Service, 1990).

24 See e.g. William Throop, “The Rationale for Environmental Restoration” in Roger S Gottlieb, ed, The Ecological
Community: Environmental Challenges for Philosophy, Politics, and Morality (New York: Routledge, 1997)
(defines restoration in terms of returning a site to some previous state “before a particular human settlement and its
accompanying disturbances” at 40) [Throop, “Rationale for Restoration”]; Boone J Kauffman et al, “An Ecological
Perspective of Riparian and Stream Restoration in the Western United States” (1997) 22 Fisheries 12; Svata M
Louda, “Insect Pests and Plant Stresses as Consideration for Revegetation of Disturbed Ecosystems” in John Cairns,
ed, Rehabilitation of Damaged Ecosystems (Florida: CPC Press, 1988) at 51; Lawrence S Hamilton, “Restoration of
Degraded Tropical Forest” in John J Berger, ed, Environmental Restoration: Science for Restoring the Earth
(Washington, DC: Island Press, 1990) at 113; William R Jordan, “Ecological Restoration as a Strategy for
Conserving Biological Diversity” (1988) 12 Environmental Management 55; Laura L Jackson, Nikita Lopoukhine &
Deborah Hillyard, “ Ecological Restoration: A Definition and Comments” (1995) 3 Restoration Ecology 71
[Jackson, Lopoukhine & Hillyard]; Donald A Hammer, Creating Freshwater Wetlands, 2d ed (Florida: Lewis
Publishers, 1995).

7 For a fuller discussion of these categories of definition, see Fagbohun, ibid.

248 Fagbohun, ibid at 54. See also Throop, “Rationale for Restoration” supra note 246 (“A successful restoration
need not duplicate all features of the predisturbance ecosystem”, at 41)

299 For examples of academic writings alluding to the SER’s definitions, see e.g. Andre F Clewell & James Aronson,
Ecological Restoration: Principles, Values and Structure for an Emerging Profession (Washington, DC: Island
Press, 2007) at 7 [Clewell & Aronson]; Stuart K Allison, “What Do We Mean When We Talk About Ecological
Restoration” (2004) 22:4 Ecological Restoration 281; Jackson, Lopoukhine & Hillyard, supra note 246 at 71;
Alyson C Fluornoy, “Restoration Rx: An Evaluation and Prescription” (2000) 42 Ariz L Rev 187 at 191 [Fluornoy].
In addition to the frequency of citation of the SER definition of environmental restoration, the organization’s work is
significant in the field of ecological restoration. Consequently, this section will focus mainly on the SER’s
definitions of environmental restoration in deducing a working description of the concept for this thesis.
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has adopted several definitions of environmental restoration. In its 1994 definition, it described
ecological restoration as “the process of repairing damage caused by humans to the diversity of

indigenous ecosystems”.?*° In its 2002 version, ecological restoration is defined as:

an intentional activity that initiates or accelerates the recovery of
an ecosystem with respect to its health, integrity and sustainability.
Frequently, the ecosystem that requires restoration has been
degraded, damaged, transformed or entirely destroyed as the direct
or indirect result of human activities ... Restoration attempts to
return an ecosystem to its historic trajectory.?**

The 2004 definition of environmental restoration is concise and departs from the slightly verbose
description of 2002. In the 2004 Primer on ecological restoration, the concept is described as the
“process of assisting the recovery of an ecosystem that has been degraded, damaged, or
destroyed.”®? Though general and simplistic, | adopt the 2004 definition as a working
description of environmental restoration in this thesis because it is broad enough to

accommodate a wide range of approaches to restoration.”*®

The idea of environmental restoration has been used interchangeably in the literature with other

resource management practices like reclamation, remediation, rehabilitation and mitigation.?>*

250 jackson, Lopoukhine & Hillyard, supra note 246 at 71.
1 5ociety for Ecological Restoration International Science and Policy Working Group 2002, “The SER Primer on
Ecological Restoration”, online: Society for Ecological Restoration <http://www.ser.org> [2002 SER Primer].
%2 5ociety for Ecological Restoration International Science & Policy Working Group, “SER International Primer on
Ecological Restoration” (Version 2, October 2004), online: Society for Ecological Restoration
<https://www.ser.org> [2004 SER Primer] at 3.
%% See 2004 SER Primer, ibid. Contra Lavigne, supra note 241 at 497 (noting that this definition omits key
elements of the 1994 definition such as historical context and sustainable cultural practices).
254 Other activities include recovery, replacement, recreation, enhancement and ecological engineering. For a
discussion on the nature of these activities, see generally, 2004 SER Primer, ibid at 12; Anthony D Bradshaw,
“What do we mean by restoration” in Krystyna M Urbanska, Nigel R Webb & Peter J Edwards, eds, Restoration
Ecology and Sustainable Development (Cambridge, UK: Cambridge University Press, 1997) at 8, 9 [Bradshaw];
Fagbohun, supra note 7 at 58 — 63. The differences in coverage between these activities have been widely
considered and are a source of constant disagreement amongst writers in the field of restoration ecology. Echoing
this, Richard J Hobbs and David A Norton note that:

Ecologists seem to take perverse delight in developing complex terminologies.

The ensuing ecological verbiage is of doubtful value, especially when there is

little general agreement on correct usage. This is certainly true in the field of
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While these activities may overlap with restoration, they differ in their goals and strategies.?®
Reclamation involves “a return of the land to what, within the regional context, is considered to
be a useful purpose.”®*® Its main objectives of terrain stabilization, assurance of public safety and
aesthetic improvement are considered to be lesser than the goals of restoration.”>’ Remediation
has been described as the “removal, reduction, or neutralization of substances, wastes or
hazardous materials from a site so as to prevent or minimize any adverse effects on the
environment now or in the future.”**® Unlike restoration, remediation focuses on improving a
single aspect of a degraded environment, such as air or water quality.® It also emphasizes

process over result.?®

Although the broad notion of restoration encompasses rehabilitation activities, their objectives
and strategies are different.”®* According to the 2004 SER Primer, “[r]ehabilitation emphasizes
the reparation of ecosystem processes, productivity and services, whereas the goals of restoration

also include the re-establishment of the pre-existing biotic integrity in terms of species

restoration ecology, where the terms restoration ..., rehabilitation, reallocation,

reconstruction, and many others are used differently or interchangeably

depending on whose paper you read.
See Richard J Hobbs & David A Norton, “Towards a Conceptual Framework for Restoration Ecology”,
Commentary, (1996) 4:2 Restoration Ecology 93 at 94 [Hobbs & Norton].
This section provides a brief comparison between restoration and four major alternative environmental practices —
reclamation, remediation rehabilitation and mitigation. It does not explore details of their scope or coverage nor will
it expand on the range of alternative practices mentioned above. For a fuller discussion of these issues, see e.g.
William Throop, “Introduction” in William Throop, ed, Environmental Restoration: Ethics, Theory and Practice
(New York: Humanity Books, 2000) at 13; Fagbohun, ibid at 58 — 62.
%% See 2004 SER Primer, supra note 252 at 12. See also Bradshaw, ibid at 11. Contra Hobbs & Norton, ibid at 94
(“restoration occurs along a continuum and ... different activities are simply different forms of restoration™).
2% 2004 SER Primer, ibid. See also National Academy of Science, Rehabilitation Potential of Western Coal Lands:
A Report to the Energy Policy Project of the Ford Foundation (Cambridge, Massachusetts: Ballinger, 1974) cited in
Jackson, Lopoukhine & Hillyard, supra note 237 at 74 (defining reclamation as “resulting in a stable, self-sustaining
ecosystem, that may or may not include some exotic species and that includes a similar but not identical structure
and functioning as the original land”).
7 jackson, Lopoukhine & Hillyard, supra note 246 at 4.
258 CB Powter (Compiler), Glossary of Reclamation and Remediation Terms Used in Alberta, 7" ed, Pub. No. T/655
(Edmonton, Alberta: Alberta Environment, Science and Standards Branch, 2002), online: Alberta Environment and
Sustainable Resource Development <http://environment.gov.ab.ca> at 61 [Powter].
2% See Faghohun, supra note 7 at 61 — 62.
260 See Bradshaw, supra note 254 at 8.
26! See 2004 SER Primer, supra note 252 at 12.
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composition and community structure.”?®® Lastly, mitigation involves activities geared at
compensating environmental damage.?®® It covers actions such as restoration, rehabilitation,
enhancement, creation or replacement of damaged ecosystems.?** Although restoration can be an
outcome of mitigation, the SER notes that few mitigation projects satisfy the attributes of

restored ecosystems and qualify as restoration.?®®

A fundamental challenge confronting those interested in environmental restoration is
“determining whether, when, and how to use this powerful and promising tool.”**® The first two

questions are addressed in the next section.

2.2.2 Justifying Restoration as the Preferred Response to the Environmental Situation in

the Niger Delta?

According to Fluornoy, ascertaining the objective facts that warrant a consideration of

restoration is crucial in deciding whether to adopt the practice.?®” This thesis adopts restoration

268

over equally useful alternatives for its scientific, economic, social and cultural utility.”™ Clewell

and Aronson succinctly summarize the value of environmental restoration, noting that:

262 |pid.

263 | bid. See also Powter, supra note 258 (defines mitigation in part as “... the process of compensating for the
impact by replacing or providing substitute resources or environments” at 47).

%% See e.g. Powter, ibid (Mitigation is “[t]he process of rectifying an impact by repairing, rehabilitating or restoring
the affected environment...” at 47); Fagbohun, supra note 7 at 60.

%63 See especially, 2004 SER Primer, supra note 252 at 12; Bradshaw, supra note 254 at 9. For a detailed discussion
of the attributes of restored ecosystems, see 2004 SER Primer, supra note 252 at 3 — 4.

266 See Fluornoy, supra note 249 at 188. To address this challenge, she formulates a working list of scientific, legal,
ethical and political questions to guide policy makers in determining the time, place and scale for restoration
activities. Some of these questions are adopted to guide discussions in this thesis. For a full list of these questions,
see Fluornoy, supra note 249 at 212.

%7 See Fluornoy, ibid at 212.

268 Restoration has been justified on several value-based grounds. This section adopts a narrow perspective in
justifying the choice of restoration as the preferred resource management practice for managing the environmental
situation in the Niger Delta. Consequently, | do not undertake an inquisition into the empirical assumptions,
deontological principles and theoretical arguments for restoring ecosystems. These have featured in numerous
scholarly writings elsewhere. See e.g. William Throop, ed, Environmental Restoration: Ethics, Theory and Practice
(New York: Humanity Books, 2000); Throop, “Jackson, Lo”, supra note 246 at 40 — 52.
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[flrom an ecological perspective, it is an intentional activity that
initiates or accelerates ecosystem recovery with respect to species
composition, community structure, ecological function, suitability
of the physical environment to support the biota, and connectivity
with the surrounding landscape. From a socioeconomic
perspective, ecological restoration recovers flows of natural goods
and services of economic consequence that functional ecosystems
provide to society. From the perspective of personal and cultural
values, ecological restoration renews our relationship with nature
in the realms of aesthetics, personal fulfillment and shared
experience and meaning.?*®

By the same token, Fagbohun upholds environmental restoration as the appropriate
environmental management practice for treating ecosystem damages arising from oil

270

pollution.””™ According to him, “[w]hile ... other ... management practices can be ... limited in

scope, restoration seeks whole ecosystem improvement in the way it attempts to establish a

condition that is self-regenerating, self-adapting and self-maintaining.”?"*

The suitability of restoration as an environmental management approach for cleaning up the
Niger Delta is also underscored in UNEP’s environmental assessment of Ogoniland. The report
recommended, with regard to ongoing remediation of contaminated sites, that the current use of
remediation by Shell Petroleum Development Company (SPDC) should be discontinued. It also
noted that the company’s revised Remediation Management System did not address the issues

observed in UNEP’s assessment. 2’

The findings of the UNEP Report are also instructive in determining when to prescribe

restoration. Apart from providing scientific proof of the severity of oil pollution in the Niger

269 See Clewell & Aronson, supra note 249 at 7.

2% Some of the grounds advanced for this view include the potential of restoration to incorporate other resource
management practices into its design and implementation; promote conservation for future generations; restore
natural communities on private and public lands; and facilitate long-term human and ecological risk reduction. See
especially, Fagbohun, supra note 7 at 63 — 64.

"bid at 63.

22 see UNEP Report, supra note 35 at 206 — 207. Based on this and other findings, the report makes technical
recommendations for environmental restoration.
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Delta, the UNEP report projects that it may take up to thirty years to restore the region’s
ecosystem.?”® These reflect the urgency of the environmental situation in Niger Delta and the

need for prompt government action to facilitate environmental restoration.

The practice of environmental restoration has received its share of criticism. Prominent among
these is the argument that restoration seeks to reverse past environmental damages rather than
prevent future degradation of ecosystems.?’ In this regard, Lavigne opines that “[r]estoration is
reactive to problems and desires; positive and necessary but still reactive.”*”> Nevertheless,
Lavigne recognizes some precautionary element in the practice of restoration.?’® While proactive
ecosystem management is preferable to after-the-fact responses to environmental degradation,

the latter is more suited to the current environmental situation in the Niger Delta.

Arguably, given the scale of oil-related environmental damage in the last fifty years,
environmental restoration presents the most appropriate mechanism to facilitate clean-up
operations in Nigeria’s oil-producing region.?’” Necessarily flowing from this is a determination
of how to facilitate the use of restoration practices to improve the environmental situation in the
Niger Delta. To do this, Fluornoy advocates an exploration of the legal context for restoration to

identify an approach, among policy alternatives, best suited to restoration goals.?

Based on a review of current legal and institutional frameworks for environmental protection in

Nigeria®®, this thesis argues that creating a dedicated ERF is the best policy approach to

2% See UNEP Report, supra note 35 at 12.

274 See Luecke, supra note 241Throop, Rationale for at 398.

275 See Lavigne, supra note 241 at 496, 501.

2% |bid at 501.

2" For discussions on the extent of environmental contamination arising from oil-pollution in parts of the Niger
Delta region, see text accompanying note 52. See also UNEP Report, supra note 35 at 94 — 200.

278 See Fluornoy supra note 249 at 212.

2% A review of these frameworks will be undertaken in Chapter three, below. For a summary review of government
and industry initiatives to address the environmental situation in the Niger Delta, see section 1.2.3 above.
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facilitate restoration in the Niger Delta. In the next section, the nature and benefits of EFs are

highlighted to show their potential utility in facilitating environmental restoration.
2.3  Environment Funds

Environmental restoration projects are complex, requiring careful planning and significant
resources over a long period.”® Apart from human and natural capital investments, project
funding is a key consideration in facilitating restoration and managing restored ecosystems.?®!
Given that these projects are implemented over long periods, it is important to ensure the
sustainability of available financial resources. EFs have been advanced as useful instruments for

achieving sustainable financing in environmental project management.”®?

EFs have been defined as “innovative financial mechanisms that cover the recurrent costs of
parks and protected areas, support the conservation of biodiversity, promote the sustainable use
of natural resources ... and ... strengthen local institutions engaged in conservation and
sustainable development.”?® While this definition largely captures the essence of EFs, it does

not reflect the entire scope of purposes to which these funds may be applied.?®*

The relative novelty of EFs on the global environmental scene makes it difficult to precisely
ascertain their benefits and impact in reducing environmental challenges.?®® Nevertheless, several

stakeholders agree that they hold great potential as financial mechanisms for supporting activities

80 For a detailed discussion of the steps and tasks involved in planning an ecological restoration project, see
generally, Andre F Clewell, J Rieger and J Munro, Guidelines for Developing and Managing Ecological Restoration
Projects, 2d ed, (Tucson, AZ: Society for Ecological Restoration International, 2005), online: SER <www.ser.org>;
Clewell & Aronson, supra note 249 at 7, 88; 2004 SER Primer, supra note 252 at 1

%1Clewell & Aronson, ibid at 89.

%82 See e.g. Bayon et al, supra note 9 at 1.

%83 Jacqz, supra note 15 at 3.

284 EFs serve a wide range of purposes, most of which are discussed in Section 2.3.2, below.

%8 See GEF Study, supra note 11 at 12 (attributing challenges of measuring the success of EFs to unclear problem
definition in project design; difficulty in measuring biodiversity indicators that are always in a state of flux; and the
arduous task of attributing biodiversity impacts to particular activities). See also Bayon et al, “Abstract”, supra note
9 at 1; Danish, supra note 5 at 162.
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that improve environmental conditions.?®® The following sub-sections examine some structural
characteristics common to most EFs and their potential utility as sustainable financial

mechanisms for environmental restoration.
2.3.1 Nature of Environment Funds

EFs are financial mechanisms and more.?®’ Their definition is fluid and largely dependent on the
context and purpose for which they are created.?®® Consequently, every EF is sui generis, each
possessing unique characteristics that place it in a class of its own.? Notwithstanding variations
in context and objectives, most EFs share some common characteristics that provide a general

understanding of their nature.?*

EFs are considered suitable mechanisms for addressing environmental challenges in a broad

range of situations. However, two major instances have been canvassed in the literature.?*

%88 Danish, ibid.

287 Bayon et al note that although EFs were primarily viewed as financial mechanisms at inception, their roles have
broadened in recent times to include institutional capacity building; promoting public-private partnerships; and
fostering public participation in environmental activities. See Bayon et al, supra note 9 at 8. See also Alain Lambert,
“Sustainable Financing for Environmental Projects in Africa: Some Ideas for Consideration” (Paper prepared for the
11™ Regular Session of the African Ministerial Conference on the Environment, Brazzaville, Congo, 22 — 26 May,
2006), online: UNEP Regional Office for Africa <http:www.unep.org/roa> ( Describing EFs as becoming more
complex, environmental management institutions, at 8) [Lambert]. Lambert however suggests that this feature of
EFs has both positive and negative implications. According to him, while greater complexity in the structuring of
EFs improves awareness on the need for conservation and sustainable development; it also has the potential to
increase administrative and operational costs associated with running the funds. See Lambert, supra note 287 at 8 —
9.

288 Bayon et al, ibid at 3.

%89 As earlier discussed in section 1.1 above, there is no typical EF. The term encompasses funds established for
various environmental purposes including but not limited to conservation, pollution abatement, protection of
biodiversity, strengthening civil society organizations and environmental education. For a detailed discussion of the
general classification of EFs and the scope of purposes they serve, see generally Bayon et al, ibid; GEF Study, supra
note 11; Moye, supra note 14.

%0 Though common to most EFs, these features can also be used to distinguish one fund from another in some
situations. See Bayon et al, ibid at 3.

21 See especially, GEF Study, supra note 11. Though conducted in the context of Conservation Trust Funds, the
1999 GEF Study appears to be the foundational reference document outlining instances when EFs are most
appropriate. From a review of relevant literature, most scholars writing on the subject of EFs refer to the instances
highlighted in the GEF study. See e.g., Scott Smith, “What is an Environmental Fund and When is it the Right Tool
for Conservation” in Ruth A Norris, ed, The IPG handbook on Environmental Funds: A resource Book for the
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1. When the environmental concerns being addressed are long-term and necessitate

continuous response over a number of years. 2%

2. When the scope of activities and resources needed to address the environmental problem

are beyond the organizational capacities of existing institutions.”*?

In addition to these situations when EFs are typically appropriate, the GEF Study also highlights
certain conditions essential to the creation of a fund for environmental purposes.?®* These

preconditions are summarized below.?*®

a. The environmental issue to be addressed is significant and
appropriate actions to respond are long term and can be met
with the resource flows an EF could produce.

b. There is active and broad-based government support for
creating a mixed, public-private sector mechanism that will
function beyond direct government control.

C. There is a critical mass of people from diverse sectors —
government, NGOs, academic and private sectors, donor
agencies — who can work together despite different
approaches to nature conservation and sustainable
development.

d. There is a basic fabric of legal and financial practices and
supporting institutions (including banking, auditing and
contracting) in which the majority of people have
confidence.

Design and Operation of Environmental Funds (NY: PACT Publications for The Inter-Agency Planning Group on
Environmental Funds, 2000), online: Geocities <http://www.geocities.com/shores_system/ef/ef_handbook.html>
[Smith] at 5;

%2 The GEF Study particularly noted (in the context of conservation) that the environmental issue to be addressed
had to require a minimum time commitment of ten to fifteen years. See GEF Study, supra note 11 at 54. See also
Smith, ibid at 5; Bayon et al, supra note 9 at 17; Moye, supra note 14 at 5.

2% This scenario is presented in the GEF Study as one of four conditions essential to the creation of an EF (These
conditions are discussed below). Smith notes that EFs are appropriate “when there is a need for new procedures or a
new kind of institution, accountable to and counting on the participation of its stakeholders.” See especially, Smith,
ibid.

2% See especially, GEF Study, supra note 11 at 48. These perquisites have been the subject of consideration in
various scholarly writings where they have been presented concisely. See e.g. Smith, ibid at 5; Bayon et al, supra
note 9 at 15; Lambert, supra note 287 at 9. The discussions in this section focus on Lambert’s account.

% For a detailed presentation of these prerequisites, see GEF Study, ibid at 48 — 49.
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e. There is a legal framework that permits establishing the
fund, and tax laws that allow it to be exempt from taxes.

f. There are mechanisms to involve a broad range of
stakeholders in the design process, and willingness by these
stakeholders to use them.

g. One or more mentors (e.g. another more experienced fund
or an experienced international NGO) are available to
provide technical support to the new fund.

h. There are realistic prospects for attracting a level of capital
sufficient for the fund to support a significant programme
while keeping operating costs to a reasonable percentage.

I. There is an effective demand for the fund’s products, i.e. a
client community interested in and capable of carrying out
environmental activities on the scale envisaged.?*®

According to the GEF Study, all these conditions do not have to be present in determining
whether an environmental problem is best addressed through an EF.%*" However, the report notes
that the first four conditions above are essential to creating an EF.2*® Suffice to say that among
these conditions; (d) and (e) directly touch on the adequacy of legal frameworks to support the
creation of EFs in countries where they are proposed. Consequently, the final chapter will briefly
examine the extent to which these conditions are satisfied under the current legal framework for

environmental restoration in Nigeria.?*
2.3.2 Objectives and Thematic Focus of Environment Funds

EFs are usually created to serve some specific purpose.®® The nature and scope of these

objectives vary, depending on the environmental problems sought to be addressed. Nevertheless,

2% See especially, GEF Study, supra note 11 at 48 — 49; Lambert supra note 287 at 9.

27 See GEF Study, ibid at 48.

2% |bid at 54 - 55.

2% |n particular, discussions in the final chapter will focus on the fourth and fifth conditions with a view to
ascertaining whether Nigeria’s laws and institutions for environmental protection are fundamentally sufficient to
facilitate environmental restoration.

%00 Setting the goals to be served by an EF is crucial and fundamental. Norris notes that it is important to delineate
the potential scope of the fund before making design decisions (this involves a determination of the environmental
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some common goals of EFs include management of natural resources and protected areas;
conservation of biodiversity; empowering and strengthening community organizations and non-
governmental organizations; environmental education and conservation awareness; valuation of
biodiversity, environmental services and ecosystem functions; and developing indicators and

baseline information on the impact of conservation activities.**!

In addition to these objectives, most EFs also focus on some overarching environmental agenda.
Prominent among these themes are conservation of biodiversity; pollution control; protection of
parks and protected areas; public participation in environmental management and improvements
in environmental health.**> Oleas & Barragan however note that a growing number of EFs
appear to be investing in non-environment related projects focused on poverty reduction,
improvements in standard of living at community levels and programs that facilitate sustainable

I 303

development on a holistic leve This is particularly so in resource-based developing

problems to be addressed and the type of programs that respond to these problems). According to her, it is better to
make this decision during the design process than a later time “when there is already a sum of money over which
various constituencies are competing.” See especially, Ruth Norris, “Designing a Program Strategy” in Ruth A
Norris, ed, The IPG handbook on Environmental Funds: A resource Book for the Design and Operation of
Environmental Funds (NY: PACT Publications for The Inter-Agency Planning Group on Environmental Funds,
2000), online: Geocities <http://www.geocities.com/shores_system/ef/ef_handbook.html> at 16 [Norris]. See also,
Graham R Poole, Michael Pretes & Knud Sinding, “Managing Greenland’s Mineral Resources: A Trust Fund
Approach” (1992) Resources Policy 191 at 199 [Poole, Pretes & Sinding].

%1 See generally, Lambert, supra note 287 at 7 — 9; Lorenzo Rosenzweig, “Environmental Funds and National
Governments: National Planning Processes” in Ruth A Norris, ed, The IPG handbook on Environmental Funds: A
resource Book for the Design and Operation of Environmental Funds (NY: PACT Publications for The Inter-
Agency Planning Group on Environmental Funds, 2000), online: Geocities
<http://lwww.geocities.com/shores_system/ef/ef_handbook.html> at 7 [Rosenzweig].

%02 For a fuller discussion on the thematic focus of EFs, see generally, Reyna Oleas & Lourdes Barragan,
“Environmental Funds as a Mechanism for Conservation and Sustainable Development in Latin America and the
Caribbean”, translated by Ruth Norris, online: the katoomba group <http:www.katoombagroup.org> at 6 [Oleas &
Barragan].

%3y amples of such funds include Chile’s Fondo de las Americas (FONDAM), Columbia’s Ecofondo and the
Brazilian Biodiversity Fund (FUNBIO). See Oleas & Barragan, ibid at 13. See also Danish, supra note 5 at 160.
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economies, where the focus is more on sustainable development and the need to integrate

environmental objectives with poverty reduction.**

While EFs can be designed to have extensive objectives and programs, most writers agree that
funds with narrow scopes have more advantages over those with comprehensive goals.>®
According to Guerrin McManus®®, funds with narrow objectives have more appeal to private
foundations that support environmental programs. In addition, narrow scopes make for clearer
terms of reference and reduced chances of disagreements on the governing board.*®” They also
promote management efficiencies because the fund is able to recruit technical expertise in its
focal area rather than pooling different skills in a small staff.**®® Further, focusing on a limited

range of programs, where significant impact can be made within a reasonable period, makes for

coherent and successful fundraising strategies®®®

On the other hand, the difficulties associated with broad-themed EFs make them a less attractive

option. Oleas and Barragan capture some of these challenges, noting that:

[e]xperience has demonstrated that the lack of clear missions,
objectives, and priorities can make it difficult to balance grant
portfolios and measure results. EFs can be subject to changes in
direction driven by demands of donors or project implementers if
they do not have clear priorities. Another disadvantage ... is that in
the absence of clear funding guidelines, EFs may be deluged with
enormous quantities of proposals, far more than they can possibly
finance, resulting in excessive administrative work in processing
applications, long delays for applicants waiting for decisions from

%04 Moye, supra note 14 at 4 (EFs in Africa, Asia and Latin America have focused more on “green” than “brown”
issues).

%5 See e.g. Oleas & Barragan, supra note 302 at 9; Bayon et al, supra note 9 at 9.

%% Marianne Guerin-McManus, “Conservation Trust Funds” (2001) 20:1 UCLA J Envtl L & Pol’y 1 at 12 [Guerin-
McManus].

7 |bid citing Linda Starke, “UNDP/GEF for the Interagency Planning Group on Environmental Funds: The First
Five Years (Issues to Address in Designing and Supporting Green Funds)” (1995) at 5 [Starke].

%% See Norris, supra note 300 at 16.

9 |pid.
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the EF, and a very high percentage of rejections and disappointed
applicants.*!°

In view of these potential problems, most writers favor EFs that are created to serve clear and

targeted objectives.***

Nevertheless, EFs with broad terms of reference are still inherently valuable. They are flexible,
able to respond to changes in science and experiment with new forms of partnerships between
public and private stakeholders.*'? Other notable strengths of broad-themed EFs include their
potential for long-term capacity building and for adopting multiple approaches to environmental

preservation.*?

While the benefits of broad-themed funds are remarkable, those with limited scopes appear to
hold greater potential in the short and long term owing to their unique capacity to adapt to new

environmental challenges.*"
2.3.3 Structure and Legal Design of Environment Funds

The legal structure of an EF is largely a function of the type of legal system in force in the
country where the fund exists.*"> In most common law countries, EFs are created by statute and

take on a national identity.*'® Such funds usually take the form of public or charitable trusts, with

%10 See Oleas & Barragan, supra note 302 at 9 — 10. See also GEF Study, supra note 11 at 18; Bayon et al, supra
note 9 at 9 — 10; Norris, ibid.

%11 See e.g. Oleas & Barragan, ibid; Bayon et al, ibid (emphasizing the need for targeted programs and focused
strategies to achieve identified results); Norris, ibid (“funds that focus their goals and objectives on activities
selected for strategic impact, feasibility and ability to be carried out quickly ... do better than those that start out
with an “open door policy” based on reacting to whatever is proposed” at 16). This predominant view is consistent
with arguments in this thesis for the creation of a dedicated ERF in Nigeria; one that focuses its resources on
projects designed to facilitate clean-up operations in the country’s heavily polluted Niger Delta region.

*12 Guerin-McManus, supra note 306 at 12 -13 citing Starke, supra note 307.

13 Guerin-McManus, ibid at 13.

%14 Norris, supra note 300 at 16.

%1% See 2000 IPG Handbook, supra note 23 at 10.

%18 For detailed discussions on the legal structure of EFs in legal systems based on the English Common Law, see
Barry Spergel, “Trust Funds in Common Law Countries” in Ruth A Norris, ed, The IPG handbook on
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the public as legal beneficiaries.” Some examples of EFs established as trusts include South
Africa’s Table Mountain Trust Fund; Bhutan’s Trust Fund for Environmental Conservation and

the Conservation Trust Fund of Papua New Guinea.*'®

In civil law jurisdictions on the other hand, EFs exist as non-profit corporations or specialized
institutions created by national legislation.®*® This is usually owing to a desire to attract
contributions from private entities in the former case and the absence of a strong legal basis for
trust funds in the latter.*® The Foundation for the Philippines Environment, Fondo Integrado
Pro Naturaleza of the Dominican Republic and the Indonesian Biodiversity Fund are some

examples of EFs established in civil law countries.®**

In addition to these legal design options, suggestions have been made on the possibility of

creating hybrid alternatives involving partnerships between governments and private parties.*?

2.3.4 Options for Financing Environment Funds

EFs require huge financial investments.**® Consequently, determining the mechanism for

obtaining and expending capital is a major consideration in the legal design of most EFs.

Environmental Funds: A resource Book for the Design and Operation of Environmental Funds (NY: PACT
Publications for The Inter-Agency Planning Group on Environmental Funds, 2000), online: Geocities
<http://www.geocities.com/shores_system/ef/ef _handbook.html> [Spergel]. See also Guerin-McManus, supra note
306 at 2; Bayon et al, supra note 9 at 4.

17 Danish, supra note 5 at 161. Although the term “trust fund” implies the creation of a fund under Common Law, |
use it broadly in this thesis to cover all kinds of EFs, irrespective of the jurisdiction in which they are created.

%18 Other examples are Uganda’s Mgahinga-Bwindi Impenetrable Forest Conservation Trust (MBIFCT) and Belize’s
Protected Area Conservation Trust. See generally, Spergel, supra note 316 at 11.

%19 For a general overview of the legal design of EFs in Civil Law Countries, see Marianne Guerin-McManus,
“Structures Typical of Civil Code Legal Systems” in Ruth A Norris, ed, The IPG handbook on Environmental
Funds: A resource Book for the Design and Operation of Environmental Funds (NY: PACT Publications for The
Inter-Agency Planning Group on Environmental Funds, 2000), online: Geocities
<http://lwww.geocities.com/shores_system/ef/ef_handbook.html> [Guerin-McManus, “Structures”]. See also
Guerin-McManus, supra note 298 at 13 - 15; Bayon et al, supra note 9 at 4.

%20 Bayon et al, ibid.

%1 See Guerin-McManus, “Structures”, supra note 319 at 13.

%22 See Guerin-McManus, supra note 306 at 10.
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Generally, monies to finance EFs can be sourced local or internationally.*** Some major sources
of obtaining funds domestically include national or provincial government grants*?; local based
market instruments®?®; court-ordered sums as part of settlements in pollution cases®*’; donations

from local companies, philanthropic foundations and international corporations operating in the

country; and debt-for-nature swaps*?®.3*® Most commentators emphasize the need for EFs to seek

%23 This is largely owing to the massive cost outlay required for their smooth operation. Some of these costs include
standard operating costs, administrative costs, management costs, networking costs, institutional building costs,
program support costs and fundraising costs. See generally, Guerin-McManus, ibid at 19.

24 |_ambert, supra note 287 at 10.

%25 Barry Spergel explains that government funding usually takes the form of a one-time grant or long-term
allocations from the country’s annual budget. According to him, such contributions are sometimes requested by
international donors who may require funding recipients to match their contributions. He particularly notes the case
of the Mexican Nature Conservation Fund, where the US government contributed $20 million conditioned on a
matching contribution of up to half of that amount by the Mexican government. See Barry Spergel, “In-Country
Resource Mobilization” in Ruth A Norris, ed, The IPG handbook on Environmental Funds: A resource Book for the
Design and Operation of Environmental Funds (NY: PACT Publications for The Inter-Agency Planning Group on
Environmental Funds, 2000), online: Geocities <http://www.geocities.com/shores_system/ef/ef_handbook.html> at
37 — 38 [Spergel, “Resource Mobilization]. See also Bayon et al, supra note 9 at 4.

%26 Market-Based Instruments are “regulations that encourage appropriate environmental behavior through price
signals rather than through explicit instructions ... [They] provide incentives for businesses and individuals to act in
ways that further ... their financial goals ... [and] environmental aims such as reducing waste, cleaning up the air or
reducing water pollution.” See Robert Stavins & Bradley Whitehead, “Market Based Environmental Policies” in
Maria R Chertow & Daniel C Esty, eds, Thinking Ecologically, The Next Generation of Environmental Policy
(Connecticut, US: Yale University Press, 1997) at 105 [Stavins & Whitehead]. Some examples of market-based
instruments include emission charges, performance bonds, tradable permits, deposit-refund systems, subsidies,
environment-related surcharges, taxes, liability payments and product charges. For a fuller discussion of these and
other categories of market-based instruments and their potential utility, see e.g. Lambert, supra note 287 at 11 — 12;
Spergel, “Resource Mobilization”, ibid at 38. Bayon et al, ibid at 4; Stavins & Whitehead, supra note 326 at 106 —
115,

%27 In most developed countries like the US and Canada, courts have ordered polluters to contribute moneys to trust
funds rather pay fines to the government. See Spergel, “Resource Mobilization”, ibid. A good illustration of this
practice is the Canadian EDF, which obtains major funding from statutory fines and court-ordered payments. See
generally, Environment Canada, “EDF”, supra note 218.

%28 Also referred to as Debt-for-Sustainable Development Swaps, debt-for-nature swap “involves the cancellation of
external debt of a developing country in exchange for local currency funding for nature conservation and
environmental protection.” See Moye, supra note 14 at 16. Their origin is traceable to the debt crisis in Latin
America in the 1980s, with over 30 countries benefitting from the program since inception. See Melissa Moye,
“Debt-for-Nature Swaps” in Ruth A Norris, ed, The IPG handbook on Environmental Funds: A resource Book for
the Design and Operation of Environmental Funds (NY: PACT Publications for The Inter-Agency Planning Group
on Environmental Funds, 2000), online: Geaocities <http://www.geocities.com/shores_system/ef/ef _handbook.html>
at 35 [Moye, “Debt-for-Nature]. For a fuller discussion on the nature, history and operation of debt-for-nature swap
programs across countries, see e.g. Jirgen Kaiser & Alain Lambert, Debt Swaps for Sustainable Development
(IUCN/SCDO/EURODAD, 72pp. IUCN Gland, Switzerland, and Cambridge, UK, 1996), online: EarthMind
<http:earthmind.net>; Moye, “Debt-for-Nature”, supra note 328 at 35 — 37; Moye, supra note 14 at 16 — 17,
Guerin-McManus, supra note 306 at 19; Bayon et al, supra note 9 at 4.

%29 See generally, Lambert, supra note 287 at 10 — 12, 20 — 21; Spergel, “Resource Mobilization”, supra note 325 at
37 — 38; Guerin McManus, supra note 280 at 19 — 20; Bayon et al, supra note 9 at 6 — 7; Moye, ibid at 4 — 5, 16 —
17.
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various funding sources outside traditional grants from international donors and development

agencies.>®

In respect of capital disbursement, EFs can take the form of endowments, sinking funds,
revolving funds or a combination of these.®*! With endowments, the financial assets of the fund
are invested to earn income, which is then used to cover the cost of environmental projects set
out in the legal instrument creating the fund.®** According to the United States Agency for
International Development (USAID), endowments are preferable to other funding structures
because they are secure, support local capacity-building, encourage local philanthropy and

leverage other funding sources.>*

On the other hand, a sinking fund is designed to “disburse its entire capital plus its income over a

designated period of time.”*** Sinking funds are most suited to programs with capacity for

335

income-generation and self-sufficiency, particularly following the pilot phase.”™ A significant

%0 See e.g. Lambert, ibid at 4; Spergel, “Resource Mobilization”, ibid.

1 See Smith, supra note 283 at 5.

%2 See GEF Study, supra note 11 at 4. See also Smith, supra note 291 at 5 (defining an endowment fund as one
“that spends only income from its capital, preserving the capital itself as a permanent asset”, at 5); Kathleen M
Horkan & Patricia L Jordan, “Endowment as a Tool for Sustainable Development” (Working Paper No. 221, U.S.
Agency for International Development, Center for Development Information and Evaluation, July 1996), online:
USAID <http:www.usaid.gov> (“endowments are designed to disburse only the income from the assets; the
principal or "corpus"” of the fund remains intact and invested” at 2) [Horkan & Jordan]. Lambert adds that monies
received are usually invested in bonds, private bank accounts and real estate and that a critical mass of funds is
required for these investments to be financially worthwhile. See Lambert, supra note 287 at 5.

%33 For a detailed evaluation of the benefits, characteristics and experience with endowment funds, see generally,
Horkan & Jordan, ibid; Guerin-McManus, supra note 306 at 17; Smith, ibid at 5 — 6.

4 See Guerin-McManus, ibid citing Marianne Guerin-McManus, Kent C Nnadozie & Sarah A Laird, “Biodiversity
Prospecting Trust Funds: Sharing Financial Benefits” in Laird, Sarah A, ed, Biodiversity and Traditional
Knowledge: Equitable Partnerships in Practice (London: Earthscan Publications, 2002) at 10 [Guerin-McManus,
Nnadozie & Laird]. The disbursement period usually ranges between ten and fifteen years. See GEF Study, supra
note 11 at 55 — 56.

%% Ihid.
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feature of sinking funds is their capacity to provide predictable, medium-term support for

projects which can be transferred to organizations with increased capacities upon completion.**

Like endowment funds, revolving funds are long-term financial mechanisms whose initial capital
is replenished periodically, usually through fees, levies or special taxes, making for a continuous
stream of funds for designated activities.**’ In addition to providing a steady source of finance,
revolving funds are beneficial because they are able invest a percentage of monies collected

towards the creation of an endowment fund that can be utilized for contingencies.*®

Despite their individual advantages, none of these alternatives is better than the other.**® The
particular purposes to which each is suited will have to be considered in deciding what works
best in any given situation.**® Nevertheless, the GEF Study notes that the features of any or all of
these three types of funds can be combined in designing the financial structure of an EF.3* It is
argued that the combination of different funding structures makes for flexibility and helps to
balance the demand for immediate results in the pilot phase and the need for long-term

sustainability.>*?

2.3.5 Potential Utility of Environment Funds in addressing Long Term Environmental
Problems

Although it is challenging to comprehensively evaluate the prospective benefits of EFs given
their relatively short existence, it is possible to assess their potential as legal mechanisms for

promoting environmental objectives.** Findings from several studies attest to the significance of

%36 See Smith, supra note 291 at 6.

7 GEF Study, supra note 11 at 4; Guerin-McManus, supra note 306 at 17 — 18; Smith, ibid at 5, 6.
%38 Guerin-McManus, ibid at 17.

%9 |_ambert, supra note 287 at 5.

%0 bid.

! GEF Study, supra note 11 at 4.

2 Guerin-McManus, supra note 306 at 18 — 19.

3 Danish, supra note 5 at 162.
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these potentials in facilitating environmental change, particularly at national and regional

levels.** Based on a review of relevant literature, the following features position EFs as

important mechanisms for achieving environmental objectives:

Vi.

EFs promote the continuous implementation of national environmental policy, thus
mitigating the challenge of unstable policies associated with frequent changes in

government.**®

EFs promote research and development in strategic fields of study like wildlife protection

and environmental restoration.34

Through their activities, EFs create opportunities for partnerships between public and

private stakeholders.®*’

EFs assist in the design of national environmental policies and programs, thereby

facilitating decentralized decision-making.>*®
EFs support co-operation between countries in transboundary conservation initiatives.*°

EFs have shown their capacity to manage and channel significant financial resources to
fund small and medium sized environmental projects that are unable to access large-scale

funding sources.**°

4 Examples of such studies include the GEF Evaluation of Conservation Trust Funds conducted in 1999 and the
review of EFs that make up the Latin American and Caribbean Network of Environmental Funds by Reyna Oleas
and Lourdes Barragan. See especially, GEF Study, supra note 11; Oleas & Barragan, supra note 302.

3 Rosenzweig, supra note 301 at 7. See also Oleas & Barragan, ibid (“[EFs] represent an alternative for
institutional continuity in the face of changes in government administrations and project cycles of individual donor
institutions” at 15).

6 Rosenzweig, ibid.

7 See Bayon et al, supra note 9 at 4; Rosenzweig, ibid; Moye, supra note 14 at 5.

8 See Smith & Gonzalez, supra note 150 at 27; Bayon et al, supra note 9 at 2; Rosenzweig, ibid.

9 Rosenzweig, ibid.
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In addition to these, EFs are potentially beneficial to non-governmental organizations (NGOSs) in
a number of ways. Apart from constituting a predictable source of long-term funding, EFs
provide NGOs with resources to access new and alternative funding sources.*" Further, EFs help
in developing the capacities of local NGOs by creating platforms for dialogues, networking and

exchange of ideas.>?

Notwithstanding their potential for success, EFs are confronted with a number of challenges.
Key among these concerns is the uncertain financial climate for creating and capitalizing EFs.>
Bayon et al note that despite the wealth of options available for financing these funds, most of
these funding streams are susceptible to financial crises, continuing reduction in official

development assistance and selective private financial donors.®*

Moye adds that this challenge is
more evident in developing countries where EFs are largely donor-driven.®*® Some writers also

argue that EFs tie up substantial capital that only generates a small amount of income on a yearly

%50 See Oleas & Barragan, supra note 302 at 15; Moye, supra note 14 at 4 — 5; Rosenzweig, ibid.

%1 See David Smith, “Environmental Funds and the NGO Community” in Ruth A Norris, ed, The IPG handbook on
Environmental Funds: A Resource Book for the Design and Operation of Environmental Funds (NY: PACT
Publications for The Inter-Agency Planning Group on Environmental Funds, 2000), online: Geocities
<http://lwww.geocities.com/shores_system/ef/ef_handbook.html> at 8 — 9 [Smith, “NGO™].

%2 See George Scharffenberger, “Building the Capacities of Grantees” in Ruth A Norris, ed, The IPG handbook on
Environmental Funds: A Resource Book for the Design and Operation of Environmental Funds (NY: PACT
Publications for The Inter-Agency Planning Group on Environmental Funds, 2000), online: Geocities
<http://lwww.geocities.com/shores_system/ef/ef_handbook.html> at 23; Smith, “NGQO”, ibid; Guerin-McManus,
citing Guerin-McManus, Nnadozie & Laird, supra note 306 at 9, fn 57.

%53 See Bayon et al, supra note 9 at 20.

%4 Ibid.

%5 According to Moye, most private donors have shown a preference for larger and more-profitable emerging
economies than the entire African content, which still attracts only a small fraction of private investment. While the
merits of this position are debatable, it highlights a major concern of African nations in deciding whether or not to
establish EFs, particular given that a huge portion of government revenue is channeled towards addressing other
socio-economic problems. See Moye, supra note 14 at 5. See also Victor Bullen, “Bilateral Sources” in Ruth A
Norris, ed, The IPG handbook on Environmental Funds: A Resource Book for the Design and Operation of
Environmental Funds (NY: PACT Publications for The Inter-Agency Planning Group on Environmental Funds,
2000), online: Geocities <http://www.geocities.com/shores_system/ef/ef _handbook.html> at 33.
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basis.™ In addition, some commentators note that EFs involve complex financial and

administrative arrangements which increase their operational costs.*’

While these challenges raise significant questions for governments looking to create EFs, they
can be mitigated. To reduce the uncertainty associated with obtaining donor funding, Bayon et al
suggests that governments look to new and innovative means of financing, especially within their
countries.**® Further, although donor involvement is mostly inevitable in the early years of the
fund, Moye notes that most successful funds become truly national institutions as they grow over

359

time.”™ As previously discussed, narrowing the focus of EFs is one approach to significantly

reduce administrative and technical costs associated with their operation.*®

2.3.6 Comparing Environment Funds to Alternative Institutions and Mechanisms for

Managing Environmental Expenditures.

While EFs hold significant appeal as mechanisms to stabilize the flow of resources for long-term
environmental projects, they are not suitable in all situations.*® To provide a balanced
assessment of EFs and emphasize their potential utility, it is useful to highlight some alternative

mechanisms for managing environmental expenditures.

In most African countries, environmental expenditures are managed by a centralized Ministry of

Environment. These ministries are made up of departments tasked with managing long term

%¢ gee Kathleen Mitikin, Issues and Options in the Design of GEF-Supported Trust Funds for Biodiversity
Conservation, Environment Department Working Papers No. 11., Biodiversity series (Washington, DC: World
Bank, 1995), online: The World Bank < http://www.worldbank.org> at 2 [Mitikin]; See also Guerin-McManus,
supra note 306 at 9; Bayon et al, supra note 9 at 2.

%7 Mitikin, ibid; Guerin-McManus, ibid; Bayon et al, ibid (EFs create an additional layer of management between
donors and beneficiaries).

%8 For a fuller discussion of some of these alternative funding sources, See Bayon et al, supra note 9 at 21 —24.

%9 See Moye, supra note 14 at 5.

%0 See Norris, supra note 300 at 16. This approach is consistent with the overarching argument in this thesis for the
creation of an Environment Fund that is targeted to restoration initiatives in the Niger Delta.

%! The GEF has highlighted some conditions necessary for the creation of an EF. See GEF Stud, supra note 11 at 49
—59. See also section 2.3.1 above for a summary of instances when EFs are considered to be most appropriate.
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projects that are financed from domestic sources like budgets and taxes.**> Some countries also
create environmental management agencies with specific environmental mandates. These
agencies are established with varying levels of independence and in some cases, have a

government EF as their financing appendage.®®

Other alternatives to setting up a trust fund include requiring the government to commit to long-
term budgetary support for environmental protection programs; creating user charges like park
fees and ecotourism levies for ecosystem services; exacting resource rents for conservation;
creating staggered but stable long term donor assistance programs and adopting variations of

traditional trust funds.3

Granted, government ministries and environmental management agencies may not have to deal
with the task of sourcing for funds — a major challenge faced by EFs. However, they are faced
with problems of frequent shortfalls in budgetary allocations and delays in the passage and
implementation of budgets.*® In developing economies, their projects and programs run the risk
of losing priority to more prominent developmental initiatives in the public health care and
education sectors.*® Also, irrespective of the extent of government involvement in their
activities, the capacities of most departments and agencies are limited by the bureaucratic bottle-

necks that characterize most government institutions.*®’

With respect to long-term budgetary support, Mitikin notes that they are best suited for middle

income countries, with healthy economies and political stability — features that are difficult to

%2 Moye, supra note 14 at 6. In Nigeria, the government ministry with oversight over environmental matters is the
Federal Ministry of Environment, whose mandate will be reviewed in the next chapter.

%3 Moye, ibid at 6 — 7.

%4 See generally, Mitikin, supra note 356 at 11 — 12; Guerin-McManus, supra note 306 at 9.

%3 Moye, supra note 14 at 6.

%8 |bid at 6. See also Lambert, supra note 287 (In Africa, “[e]Jnvironment and development continue to be seen as
two different issues” at 3).

%7 Lambert, ibid.
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establish in most developing economies.**® Further, revenue generation from user-based fees is
quite volatile, especially when one considers that ecosystem services will not always generate
surpluses. In addition, the success of most ecotourism initiatives is dependent on a stable and
secure political climate; reports of in-fighting, armed conflict and militancy in developing

countries like Nigeria do not bode well for these initiatives.

Imposing levies and additional taxes for conservation, restoration or loss of biodiversity also
comes with its unique challenges. These include legal gaps, institutional weaknesses, strong
opposition from corporate and political interest groups and the potential for capital
flight.**Arguably, the use of staggered short term programs to achieve long term environmental
objectives may be more cost-efficient than a single major investment in a trust fund. However,
frequent changes in government may result in delayed or unfinished projects and hinder the

attainment of larger environmental goals.

There is no doubt that these alternative approaches for managing environmental expenditures
possess unique features that make them appealing. However, based on the preceding evaluation,
it can be argued that EFs create more opportunities for environmental and economic gains. They
provide more stable options for funding; greater flexibility to adapt to changing environmental
problems; increased opportunities for diverse environmental activities; wider avenues for

capacity building; and additional incentives for stakeholder participation.®™

%8 Mitikin, supra note 356 at 11.

%9 See especially, United Nations Environment Program, The Use of Economic Instruments in Environmental
Policy: Opportunities and Challenges, UNEP/ETB/2003/9, online: UNEP <http:www.unep.org> at 12. See also,
Organization for Economic Cooperation and Development, “Environmental Taxation: A Guide for Policy Makers”,
online: OECD <http:www.oecd.org> at 10.

%70 See generally, Mitikin, supra note 356 at 10.
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In summary, the wide latitude for defining EFs means that they can be adapted to a broad range
of environmental purposes, including restoration. Based on this, it is plausible to conclude that
irrespective of potential challenges, an EF created to finance ecosystem restoration will provide
similar benefits to those highlighted above. However, the foregoing evaluation also shows that
these benefits do not sufficiently indicate the effectiveness of EFs in the long term.3”* This raises
questions about the possibility of justifying EFs on other grounds apart from their inherent

benefits.

In the next section, | will evaluate the public trust doctrine and its relationship to EFs and the
theory of intergenerational equity. 1 will also explore the theoretical construct of the doctrine as

a basis to further justify the creation of an ERF in Nigeria.

2.4 The Public Trust Doctrine

The public trust doctrine is as much a legal theory as it is an environmental paradigm.®’® It

enjoys a rich scholarship in the literature, the entire scope of which cannot be captured in this
thesis. Consequently, emphasis will be placed on summarizing the nature of the doctrine, its
geographical scope, doctrinal basis and linkages to EFs. This section also highlights the
intergenerational aspect of the public trust doctrine and the duties of trustees with regards to the
management of ecological trust assets. Scholarly criticisms of the doctrine are discussed in

section 1.3, above and are not repeated here.

%71 See Bayon et al, supra note 9 at 1.

%72 Alexandra B Klass & Ling-Yee Huang, “Restoring the Public Trust Water Resources and the Public Trust
Doctrine: A Manual for Advocates”, Centre for Progressive Reform, Report #908 (2009) [Klass & Huang] cited in
Blumm & Wood, supra note 170 at 156.
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2.4.1 Nature and Doctrinal Basis of the Public Trust Doctrine

Grounded in property law, the public trust doctrine not only promotes public access to trust
resources but also justifies the protection of such resources by the government.*® It provides that
“... lands, waters and living resources in a state are held by the state in trust for the benefit of all
of the people, and establishes the right of the public to fully enjoy public trust lands, waters and
living resources for a wide variety of recognized public uses.”*"* The doctrine creates a trust
relationship, in the legal sense, where one party manages property for another, with the trustee
holding legal title to the trust asset and the beneficiary, beneficial ownership.>”® It is pertinent to
note that though the public trust doctrine seeks to promote the protection of trust assets, it does

not prohibit the general disposition of these assets, even on a large scale.*”

Though its origins can be traced to ancient Roman law and more recently, the United States of
America, the public trust doctrine enjoys universal acceptance.*’” This is a consequence of its
characterization as an inherent attribute of sovereignty.®’® Consequently, several writers have

argued that it is possible to infer some implicit constitutional underpinning for the existence of

73 Blumm & Wood, “Preface”, ibid at xxxv.

¥ Ibid at 11.

%75 Trust assets comprise land, navigable waters, living resources and general public property interests. Beneficiaries
include present and future generations. For the most, state legislatures serve as trustees and may delegate their
responsibilities to other government agencies or departments. See generally, Blumm & Wood, ibid at 3, 11. See also
Redgwell, supra note 163 (“The trustee of the public trust is the government ... and the beneficiaries are the public
at large” at 47).

%76 Sax notes that the courts have allowed the transfer of some elements of public trust assets to private entities, even
though it has a potentially limiting effect on certain public uses. He stresses that the doctrine should not be taken to
mean “a niggling preservation of every inch of public trust property against any change, nor a precise maintenance
of every historical pattern of use.” For additional discussions on what the public trust doctrine does not espouse, See
Sax, supra note 169 at 486 — 489.

%77 See Sax, ibid at 4 — 5. For a detailed presentation of the history and evolution of the doctrine, see generally the
American lodestar case of Illinois Central R.R. Co. v. lllinois, 146 U.S. 387, 452; Michael C Blumm, “The Public
Trust Doctrine: A Twenty-First Century Concept (2010) 16 Hastings W-Nw J Envtl L & Pol’y 105 [Blumm,
“Twenty-First Century”] (HeinOnline); Blumm & Wood, supra note 170 at 4 - 5; 12 — 13; 22 — 23; 57 - 83.

%78 See Karl S Coplan, “Public Trust Limits on Greenhouse Gas Trading Schemes: A Sustainable Middle Ground?”
(2010) 35 Colum J Envtl L 287, online: Columbia Journal of Environmental Law
<http://www.columbiaenvironmentallaw.org>. See also, Mary Christina Wood, “Advancing the Sovereign Trust of
Government to Safeguard the Environment for Present and Future Generations (Part 1): Ecological Realism and the
Need for Paradigm Shift” (2009) 39 Envtl L 43 at 71 [Wood, “Sovereign Trust”] (HeinOnline).
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the doctrine even when it lacks express mention in the constitution.*”® Buttressing this view,

Redgwell argues that given the trust element in the doctrine, it can function as a common law

construct without the need for an express deed.**°

According to Sax, the doctrinal foundations of the public trust doctrine rest on three related

principles which include:

[i]...that certain interests are so intrinsically important to every
citizen that their free availability tends to mark the society as one
of citizens, rather than serfs ... [ii] that certain interests are so
particularly the gifts of nature’s bounty that they ought to be
reserved for the whole of the populace ... [iii] that certain uses
have a peculiarly public nature that makes their adaptation to
private use inappropriate...*

2.4.2 Scope of Application of the Public Trust Doctrine

Traditionally, the application of the public trust doctrine was narrow and mostly limited to
navigable waters.*® Sax however opines that the boundaries of its application can be extended to
include air pollution, pesticide control, strip mining, wetland filling and other ecological

functions.®®® In defense of this expansion to the scope of the doctrine, Ruhl & Salzman®** note

%79 See e.g. Douglas L Grant, “Underpinnings of the Public Trust Doctrine: Lessons from Illinois Central Railroad”
(2001) Ariz St LJ 849 at 885 [Grant] (HenOnline). Redgewell also notes that in addition to statutory recognition of a
trust relationship, specific legislations may also empower public agencies to recover damages for environmental
harm. See Redgwell, supra note 154 at 48, 65.

%0 | this regard, Redgwell notes that in exercise of their equitable jurisdiction, courts have continuously developed
various duties to be performed by trustees as part of the common law development of the public trust doctrine. See
Redgwell, ibid at 64.

%! Sax, supra note 169 at 484 — 485. These principles have been widely criticized. A summary of these criticisms
are presented elsewhere and do not fall within the scope of this thesis. For discussions on some of these criticisms,
see Redgwell, supra note 163 at 41 — 45.

%2 Blumm & Wood, supra note 170 at 9, 32. See also, Sax, supra note 169 (“Traditional public trust law also
embraces parklands, especially if they have been donated to the public for specific purposes” at 556).

%3 See generally, Sax, ibid at 56 — 57 (arguing that the public trust doctrine need not be limited to conventional
interests but assumes relevance whenever government regulation and protection of public interests comes into
question); Grant, supra note 379 (“Modem applications of the public trust doctrine principally involve protecting or
restoring the environmental value of trust resources from the effects of private ownership and development” at 879).
A notable case in point is the celebrated California Supreme Court Case of Mark v Whitney 491 P.2d 374 (1971),
where the court extended the scope of the public trust doctrine from the traditional purposes of commerce and
navigation to recreational and ecological purposes. See generally, Blumm & Wood, ibid at 85, 121 - 122; Blumm,
“Twenty-First Century”, supra note 377 at 105.
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that the idea of ecosystem services fits into the traditional notions and utilitarian approach of the

public trust doctrine.®®
2.4.3 Substantive and Procedural Duties of Trustees — The Duty to Restore

The public trust doctrine imposes six substantive fiduciary duties on trustees. These include
protecting the res; conserving the natural inheritance of future generations; maximizing the
societal value of natural resources; restoring the trust res where it has been damaged;
recovering natural resource damages from third parties that have injured public trust assets and

refraining from alienating the trust except in limited circumstances.**®

Trustees also have five procedural duties, which include maintaining uncompromised loyalty to
beneficiaries; providing adequate oversight to agents; exercising good faith and reasonable skills
in the management of the asset; making thoughtful management decisions and providing

adequate disclosures to beneficiaries on the health and management of the trust assets.*’

Discussions in this section focus on the substantive duty to restore, given its significance to the

arguments in this thesis.*®

According to Wood, “[t]rust law requires the trustee to restore lost
wealth in the res resulting from a breach of trust or third-party damage.”**® Prominent among
these damages are: “[a]lienation of trust property, ‘diversion’ of trust property and the ‘resource

defence’ or “‘derogation’ of trust property.”*® Based on previous discussions on the nature of the

%4 JB Ruhl & James Salzman, “Ecosystem Services and the Public Trust Doctrine: Working Change from Within”
(2006) Southeastern Envtl L J 223 [Ruhl & Salzman].

%5 Ibid at 238 - 239.

%6 \Wood, supra note 166 at 167 [Emphasis added].

%7 |bid at 189 - 207.

%8 For detailed analysis of other substantive and procedural duties of trustee, see Wood, ibid at 167 — 182, 185 —
187.

%9 |bid at 182.

%0 Redgwell, supra note 163 at 47 (“Resource defence cases involve the public trust doctrine where a natural
resource is threatened with impairment or destruction by human activities” at 48).
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public trust doctrine, the duty to restore is owed to present and future generations, whether or not
it is captured statutorily.®! In carrying out this duty, the challenge is not so much the need to
prevent natural resource damage, which is inevitable, but to “draw the line on ambitious
restoration goals.”**? Recognizing and acting on this duty potentially affects public perception of

environmental policies and makes governments appear more like partners than adversaries.>*

2.4.4 Establishing the Nexus between the Public Trust Doctrine, Trust Funds and

Intergenerational Equity

Restoring depleted or damaged ecological trust assets is expensive.** Redgwell suggests that
“[t]he trust mechanism may be used flexibly to ensure environmental protection of trust assets
per se ... or to provide long term financing of environmental projects through trust funds.”%
This shows a fundamental linkage between the public trust doctrine and EFs created to finance

clean-up of pollution damage.

In addition to facilitating the protection and preservation of natural resources through trust funds,
the public trust doctrine is useful because it can be used to fill regulatory gaps until a
comprehensive regime is enacted.>® In addition, the doctrine provides normative management
standards to guide resource managers in the preservation of trust resources for future
generations.*” The doctrine also catalyzes the development of positive law and has been

incorporated into various national legislations.®®

% See discussions accompanying notes 379, 380, above.

%2 \Wood, supra note 166 at 183.

%3 |hid.

%% |bid at 185.

% Redgwell, supra note 163 at 25.

%% Bahcock, supra note 176 at 405 - 408

%7 See Mary Cristina Wood, “Protecting the Wildlife Trust: A Reinterpretation of Section 7 of the Endangered
Species Act” (2004) 34 Envtl L 605 (Arguing that trust principles are “geared towards sustaining society for
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A further advantage of the public trust doctrine is its intergenerational perspective.*®® The
doctrine seeks to protect both intra-generational and intergenerational interests, irrespective of

400
d.

the mechanism adopte In this way, the public trust doctrine “champions the

underrepresented or inchoate interests — such as the public at large or future generations — against

specialized, minority interests.”*%*

The evaluation in this section shows the immense utility of the public trust doctrine for the
preservation and protection of natural resources. Building on the common law and statutory
notions of trust, the doctrine calls attention to the duty of national governments to restore
damaged ecological assets for the benefit of its citizens and future generations. To facilitate the
challenging task of raising capital to finance costly restoration initiatives, the doctrine also
advances the idea of trust funds as long term funding mechanisms. This implicit endorsement of
the utility of trust funds as vehicles for achieving environmental objectives resonates with

findings from the review of EFs in the previous section.

As an added layer of justification, the next section evaluates the intergenerational dimension of

the public trust doctrine, expressed through the theory of intergenerational equity.

generations to come” because they provide a “normative anchor” for the interpretation of environmental statutes and
“constrain the natural tendency of government officials to exhaust resources in the present generation” at 12)
[Wood, “Wildlife Trust”]. See also, Babcock, ibid at 408 — 410.

%% Babcock, ibid at 410 — 411.

9 Redgwell, supra note 163 at 163, 164. This dimension of the public trust doctrine is expressed in the theory of
intergenerational equity which will be discussed in the next section.

%0 Blumm & Wood, supra note 170 at 6.

“o |bid at 157.
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2.5  Synopsis of the Theory of Intergenerational Equity

The theory of intergenerational equity features prominently in environmental law scholarship. It
is advanced as the optimum basis for the relationship between present and future generations.*%?
At its core is the idea that mankind has a responsibility to future generation to bequeath the

earth’s natural and cultural heritage in no worse condition than it was received.**

In this section, | explore the nature and history of the theory, its principles and the rights and
obligations they create. | also evaluate its utility, normative validity and scholarly challenges to
its prescriptions. Through this assessment, 1 aim to demonstrate that by extending human
concern for environmental problems to a longer time-frame, the theory of intergenerational
equity re-emphasizes the duty of states to protect and preserve ecological assets for the benefit of
future generations. By extension, | also conclude that the theory justifies the use of long-term

funding mechanisms to fulfil this obligation.
2.5.1 History and Development of the Theory of Intergenerational Equity.

Prior to the 1972 United Nations Stockholm Conference on the Human Environment (1972
UNCED), the concept of intergenerational equity was limited to some seemingly agreed notion
of responsibility towards future generations, captured in cultural, religious and political

traditions.”®® The need to protect future generations from environmental degradation was

%92 patricia Birnie, Alan Boyle & Catherine Redgwell, International Law & the Environment, 3d ed (New York:
%’(ford University Press, 2009) at 119 [Birnie, Boyle & Redgwell].

Ibid.
404 Several reasons have been advanced for this trend. According to Weiss, one of these reasons was the growing
concern in international documents for the welfare of future generations. This was aptly captured in the opening
paragraph of the United Nations Charter of 1945 which read as follows: “We the people of the United Nations,
determined to save succeeding generations from the scourge of war ...” See especially, Charter of the United
Nations, 26 June 1945, Can TS 1945 No 7. See also, Edith Brown Weiss, “Intergenerational Equity: A Legal
Framework for Global Environmental Change” in Edith Brown Weiss, ed, Environmental Change and International
Law (Tokyo, Japan: United Nations University Press, 1992) at 390 [Weiss, “Global Environmental Change”]. For a
detailed discussion of other possible reasons for this trend, see Collins, supra note 163 at 94.
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expressly recognized for the first time in the 1972 Stockholm Declaration on the Human

Environment.*®

This recognition notwithstanding, the Stockholm Declaration failed to provide a
detailed framework for balancing the environmental interests of present and future

generations.*®

Following the Stockholm Declaration, the concept of intergenerational equity began to feature in
scholarly writings.*”” However, the landmark publication by Professor Weiss’ in 1989 of her
book, In Fairness to Future Generations: International Law, Common Patrimony, and

Intergenerational Equity*®®

, served as the launch pad for international discourse on the theory of
intergenerational equity. Weiss’ propositions generated instant reaction from various segments
and continue to feature in scholarly writings on the theory. Since then, the theory has found its

way into various national legislations and international agreements, some of which will be

considered in subsequent sections.
2.5.2 Conceptual Clarification
The theory of intergenerational equity as propounded by Professor Weiss states that:

[e]ach generation receives a natural and cultural legacy in trust
from previous generations and holds it in trust for future
generations. This relationship imposes upon each generation
certain planetary obligations to conserve the natural and cultural
resource base for future generations and also gives each generation
certain planetary rights as beneficiaries of the trust to benefit from
the legacy of their ancestors. These planetary obligations and

%05 See Stockholm Declaration on the Human Environment, 16 June 1972, UN Doc. A/CONF.48/14/Rev.1, 11 ILM.
14186, Principles 1,2, 3, 5, 6, 11 [Stockholm Declaration]; Collins, ibid at 98 — 99.

%% Collins, ibid at 99.

7 Collins, ibid. One of such early publications on the theory is the article by Bryan Norton. See especially, Bryan G
Norton, “Environmental Ethics and the Rights of Future Generations” (1982) 4 Environmental Ethics 319 [Norton].
%% See Weiss, “In Fairness to Future Generations”, supra note 161.
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planetary rights form the corpus of a proposed doctrine of
intergenerational equity, or justice between generations.*®

It is important to note that although the theory is couched in terms of ‘generations’, Weiss
extends its application to nation states. Consequently, she argues that “all countries have an

intergenerational obligation to future generations as a class, regardless of nationality.”**°

Two dominant approaches to defining the theory of intergenerational equity emerge from the
literature.*** The first is the preservationist model in which “the present generation does not
consume anything; rather it saves all resources for future generations and preserves the same
level of quality in all aspects of the environment.”*? The second approach is the opulent model
which suggests that “the present generation consumes all that it wants today and generates as
much wealth as it can, either because there is no certainty that future generations will exist or
because maximizing consumption today is the best way to maximize wealth for future

generations.”***

Weiss rejects both extremes, choosing instead to strike a balance between the use and enjoyment

of natural resources by the present generation and conservation of adequate resources for the

%09 See Weiss, “In Fairness to Future Generations”, ibid at 2.

“1 1bid at 26.

1 See generally, Weiss, “Global Environmental Change”, supra note 404 at 395. In addition to these two models,
Weiss discusses two other models. First is the technology model which argues that “we do not need to be concerned
about the environment for future generations, because technological innovation will enable us to introduce infinite
resource substitution.” See Weiss, “In Fairness to Future Generations”, ibid at 395. On the other hand, the
environmental economics model suggests that “if [we] were to do proper natural resource accounting, we would
fulfill our obligations to future generations.” See Weiss, “In Fairness to Future Generations”, ibid at 395. Criticizing
the technology model, Weiss notes that while technology may develop alternatives to certain resources, it is
improbable that it will make the entire planet irrelevant. She also contends, with regards to the environmental
economics model, that although proper accounting is essential to implementing intergenerational equity, it is
arguably not sufficient as conceived. See Weiss, “Global Environmental Change”, supra note 404 at 395.

12 \Weiss, “In Fairness to Future Generations”, ibid at 22; See also Weiss, “Global Environmental Change”, ibid at
393 — 394. The opulent model has been criticized on the grounds that its workability is limited to subsistence
economies and is inconsistent with the notion of industrialization. See Weiss, “In Fairness to Future Generations”,
ibid at 22.

3 See generally, Weiss, “In Fairness to Future Generations”, ibid at 23; Weiss, “Global Environmental Change”,
ibid at 394 — 395. This model has been challenged on the grounds that it ignores long term environmental
degradation and loss of biodiversity and may trigger irreversible changes in the global climate system by the present
generation. See Weiss, “In Fairness to Future Generations”, ibid at 23.
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future.*** She advances a notion of intergenerational fairness in the use and conservation of the
common patrimony that is built on the idea of the human community as a partnership among
generations.*" This partnership creates obligations on each generation to sustain the planet’s life

support systems and create a healthy and decent environment for mankind.**°

The theory of intergenerational equity has both intergenerational and intragenerational aspects.**’

The former, which Weiss focuses on, deals with planetary rights and obligations between
generations.*® On the other hand, the intragenerational dimension of the theory protects against
the alienation of intergenerational rights to one segment of the society and burdens to another.***
The theory of intergenerational equity has been applied to other fields, particularly economics.*?°
Consequently, it is important to note that discussions in this section focus on the environmental

law theory of intergenerational equity.

2.5.3 Principles of Intergenerational Equity

The principles of intergenerational equity form the basis for the theory of intergenerational
equity.*** Weiss designs three principles to address three natural resources problems — depletion
of planetary resources for future generations; degradation in the quality of planetary resources

available for future generations; and impediments of access to use and benefits of planetary

14 \Weiss, “In Fairness to Future Generations”, ibid. Contra Collins, supra note 163 at 107 (arguing that even with
the projected balance, this aspect of the theory is still plagued by a lack of scientific feasibility as it is difficult to
predict which model would work better to save planetary resources).

15 See Weiss, “In Fairness to Future Generations”, ibid at 23.

“1° |bid at 24.

“7 Ibid at 21 (“Intergenerational refers to relationships between generations; intragenerational refers to relationships
among members of a generation, as of the present generation” at fn 18).

8 See Birnie, Boyle& Redgwell, supra note 394 (“The theory of intergenerational equity has been advanced to
explain the optimum basis for the relationship between one generation and the next” at 119); See also Loubna
Farchakh, The Concept of Intergenerational Equity in International Law (LLM Thesis, McGill University Institute
of Comparative Law, 2003) at 23 [Unpublished].

19 See Weiss, “In Fairness to Future Generations”, supra note 161 at 21, 27 - 28; See also Birnie, Boyle &
Redgwell, ibid (“intragenerational equity addresses inequity within the existing economic system” at 122).

%20 Collins, supra note 154 at 102.

21 See Weiss, “Global Environmental Change”, supra note 404 at 401.
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resources received from previous generations.”? She also highlights four criteria that guide the

development of these principles of intergenerational equity:

First, the principles should encourage equality among generations,
neither authorizing the present generation to exploit resources to
the exclusion of future generations, nor imposing unreasonable
burdens on the present generation to meet indeterminate future
needs. Second, they should not require one generation to predict
the values of future generations. They must give future generations
flexibility to achieve their goals according to their own values.
Third, they should be reasonably clear in application to foreseeable
situations. Fourth, they must be generally shared by different
cultural traditions and be generally acceptable to different
economic and political systems.*?®

The first principle of intergenerational equity, termed ‘conservation of options’, requires each
generation to conserve the diversity of planetary resources in a way that is unrestrictive to the
options available to future generations to satisfy their needs.*”* The second principle,
‘conservation of quality’, requires each generation to maintain the quality of planetary resources

d.*? Also referred to

and bequeath it to future generations in as good a condition as it was receive
as ‘conservation of access’, the third principle of intergenerational equity stresses the need for
each generation to grant equal rights of access to present generations while conserving same for

subsequent generations.*?

%22 See generally, Weiss, “Global Environmental Change”, ibid at 401; Redgwell, supra note 163 at 77; Collins,
supra note 163 at 102.

422 \Weiss, “In Fairness to Future Generations”, supra note 161 at 38.

%24 For a detailed discussion of the ramifications of this principle, see generally, Weiss, “In Fairness to Future
Generations”, ibid at 38, 40 - 42; Redgwell, supra note 163 at 77; Collins, supra note 163 at 102 - 103.

%25 For further evaluation of this principle, see generally, Weiss, “In Fairness to Future Generations”, ibid at 38, 42 —
43; Redgwell, ibid; Collins, ibid.

%26 For an in-depth analysis of this principle, see generally, Weiss, “In Fairness to Future Generations”, ibid at 38, 43
— 44; Redgwell, ibid; Collins, ibid.
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These principles create dual roles for both present and future generations — those of trustee on the
one hand and beneficiary on the other.*” These roles give rise to planetary or intergenerational
rights and obligations.*?® According to Weiss, these rights and obligations operate to balance the
extreme positions of the opulent and preservationist approaches to explaining intergenerational

equity.*?

Concomitant with the principles of intergenerational equity, planetary obligations require each
generation to conserve the diversity and quality of natural resources and ensure access to the use

of these resources.*®

Weiss translates these obligations into five duties of use: duty to conserve
resources; duty to ensure equitable access and use; duty to prevent adverse impact on
environmental quality; duty to minimize disasters and provide emergency assistance; and duty to

compensate for environmental damage.***

According to Weiss, these duties are binding on each
member of the international community; however, states, as representatives of the people, act as

guarantors for the fulfilment of these obligations.**

By the same token, planetary rights reflect the essence of the principles of intergenerational
equity and include the right to diversity, quality and access.**® According to Weiss, some of the

actions that might constitute a breach of these rights include damage to soils that affect their

2T Collins argues that Weiss’ description of these principles presents intragenerational equity as a component of
intergenerational equity and shrouds the conflict between the two notions. In her view, this presents some difficulty
especially when one considers the scientific feasibility of adequately meeting present needs while still ensuring that
planetary resources are passed on in no worse condition than that received. See Collins, ibid at 103.

%28 See Weiss, “In Fairness to Future Generations”, supra note 161 at 45 - 46; Collins, ibid at 104. Redgwell, supra
note 163 at 80.

429 \Weiss, “In Fairness to Future Generations”, ibid (“Rights of access and equitable use serve as a brake on the
preservationist model; obligations to conserve quality and diversity act as constraints on the opulent model” at 45).
%0 \Weiss, “In Fairness to Future Generations”, ibid at 45; Collins, supra note 163 at 104.

31 For a detailed analysis of the nature of these duties, see generally, Weiss, “In Fairness to Future Generations”,
ibid at 50 - 93; Redgwell, supra note 163 at 81; Collins, ibid at 104 — 105.

32 \Weiss also adds that these obligations are enforceable when transformed into customary law or when codified
into international agreements, national and local laws. See Weiss, “In Fairness to Future Generations”, ibid at 47 —
48.

33 Weiss, “In Fairness to Future Generations”, ibid at 95 — 96.
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capacity to support life; destruction of tropical forests that impact on biodiversity and air

pollution that could induce climate change.***

Two unique features emerge from Weiss’ characterization of planetary rights. First, unlike
traditional rights which accrue to individuals, planetary rights are generational rights which are
enforced by a representative or guardian for the group as a whole.** Second, the state serves as
the primary guarantor of these rights for both present and future generations.**® Like planetary

obligations, these rights can be enforced by the state once they have been formalized.**’

2.5.4 Intergenerational Equity and Normativity

The first part of this section highlights the normative premises justifying the theory of
intergenerational equity. Thereafter, | examine the legal status of the theory and possible

implications for its application in this thesis.

The basic normative premise of the theoretical construct of intergenerational equity is that the
human society is a partnership among, and extending to all generations.”*® Building on this

notion, Weiss applies John Rawls’ artificial device of ‘the original position’ to explain what a

“** |bid at 104.

% |bid at 96 — 97 (“The fact that the holder of the right lacks the standing to bring grievances forward and hence
must depend upon the decision of the representative to do so does not affect the existence of the right or the
obligations associated with it”). See also Weiss, “Global Environmental Change”, supra note 404 at 407; Collins,
supra note 163 at 105.

“%6 Weiss, “In Fairness to Future Generations”, supra note 161 at 95; Collins, ibid at 106.

7 With regards to the enforcement of planetary rights, Weiss acknowledges the challenging role of the state as
guarantor and guardian of present and future generations, respectively. To resolve this conflict, she suggests that the
state appoint a representative or guardian for future generations such as an ombudsman. See Weiss, ibid at 109 —
113.

**8 |n arriving at this premise, Weiss makes reference to the writings of Edmund Burke, who argues that the
partnership contemplated extends to the living, the dead and the unborn. See Weiss, “In Fairness to Future
Generations”, supra note 161 at 23 -24. See also, Edmund Burke, “Reflections on the Revolution in France”, online:
McMaster University <http:www.mcmaster.ca> at 80.
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fair and just relationship between partnering generations would look like.**® Based on this
adaptation, Weiss argues that “a generation in the original position would want to inherit the
common patrimony of the planet in as good condition as it has been for any previous generation
and to have as good access to it as previous generations.”**® Weiss adds that since each
generation is entitled to inherit a planet that is as good as that enjoyed by previous generations,

“all generations are entitled to at least the minimum level that the first generation in time had.”**

Next, she argues that this minimum level of equality, demanded between generations and among
peoples within each generation, has its foundations in the temporal dimension of international

442

law.”™ Given this nexus, Weiss concludes that the theory of international equity merely extends

the notion of minimum standards of equality to the inter-temporal dimension.**®

Notwithstanding Weiss’s analysis, the legal status of the theory of intergenerational equity
remains uncertain under international law. Although there is consensus on the need to take
cognizance of the needs of future generations, most observers argue that the principles of
intergenerational equity are yet to achieve the status of a binding norm under international

444

law.”™ While sound bases exist for these views, three affirmative arguments may be made with

regards to the international legal status of the theory of intergenerational equity. They include

¥ The device of ‘the original position’ is used by Rawls to develop what he claims are principles of justice. In the
original position, parties are blinded by the “veil of ignorance’, which makes them ignorant about themselves and
more inclined to select principles of justice that are not prejudiced but fair to all. See especially, John Rawls, Justice
as Fairness: a Restatement (Cambridge, Massachusetts: Belknap Press, 2001) at 14 — 18; See also Weiss, “In
Fairness to Future Generations”, ibid at 23 — 24; Redgwell, supra note 163 at 73 — 77.

0 \Weiss, “In Fairness to Future Generations”, ibid at 24.

“1 |bid at 25.

2 |bid. In this regard, Weiss makes reference to the Preamble to the Universal Declaration of Human Rights which
provides in part as follows: “Whereas recognition of the inherent dignity and of the equal and inalienable rights of
all members of the human family is the foundation of freedom, justice and peace in the world ...” See Declaration
of the Principles of International Cultural Cooperation, UNESCOR, 14th Sess, (1966).

3 See Weiss, “In Fairness to Future Generations”, supra note 161 at 28, 34; Collins, supra note 163 at 101.

“4 See e.g. Birnie, Boyle & Redgwell, supra note 402 at 120 — 121 (The recognition of the theory in some global
environmental treaties “[does] not demonstrate [an] endorsement of the generational rights perspective promoted by
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I. Some of the elements of the theory of intergenerational equity already form part of the

fabric of international law.**
ii. The theory has received judicial notice in national and international courts of law.**°

iii. The theory is closely related to other norms of international law such as the public trust

doctrine; the principle of sustainable development; the principle of common but

differentiated responsibilities; and the right to the environment.**’

Brown Weiss or the conclusion that future generations have been endowed justiciable rights in international law” at
120 - 121); Redgwell, supra note 163 at 115.

% Some examples of international environmental treaties that recognize the rights of future generations include
Principle 3 of the Declaration of the UN Conference on Environment and Development, UNCEDOR, 1992, UN Doc
AJ/CONF.151/26/Rev.I (“The right to development must be fulfilled so as to equitably meet developmental and
environmental needs of present and future generations”) [Rio Declaration]; Principle 2(b) of the Non-Legally
Binding Authoritative Statement of Principles for a Global Consensus on the Management, Conservation and
Sustainable Development of all Types of Forests, UNCEDOR, 1992, UN Doc A/CONF.151/26 (Vol. Ill) (“Forest
resources and forest lands should be sustainably managed to meet the social, economic, ecological, cultural and
spiritual needs of present and future generations™) [ Forest Principles]; Article 3(1) of the United Nations
Framework Convention on Climate Change, UNFCCCOR, 1992, U.N. Doc. A/AC.237/18 (Part Il) ("[p]arties
should protect the climate system for the benefit of present and future generations of humankind, on the basis of
equity and in accordance with their common but differentiated responsibilities and respective capacities”) [Climate
Change Convention]. The Climate Change Convention has been described as the only binding environmental
instrument to couch the responsibility to present and future generations in a strong language, within a substantive
provision. However, Redgwell cautions that the chapeau to Article 3 may serve to merely characterize Article 3(1)
as one of the principles guiding parties in implementing the objectives of the Convention. See Preamble to Article 3,
Climate Change Convention; Redgwell, ibid at 117 — 118 citing P Sands, “International Law in the Field of
Sustainable Development” (1995) LXVI British Year Book of International Law 303 at 337; Collins, supra note 163
at121-124.

¢ The majority of Justices at the International Court of Justice (ICJ) endorse the theory of intergenerational equity.
See Collins, ibid at 127, 129. However, Collins notes that Judge Weeramantry has been at the forefront of promoting
the theory of intergenerational equity at the ICJ. See e.g. Case concerning Maritime Delimitation in the Area
between Greenland and Jan Mayen (Denmark v Norway), [1993] 1CJ Rep 38; Request for an Examination of the
Situation in Accordance with Paragraph 63 of the Court’s Judgment of 20 December 1974 in the Nuclear Tests
Case (New Zealand v France), Order of 22 September, 1995, [1995] ICJ Rep 288 at 317. See also Collins, ibid at
127 - 129; For further analysis of these cases and their contributions to promoting the theory of intergenerational
equity, see Edith Brown Weiss, “A Reply to Barresi’s ‘Beyond Fairness to Future Generations’” (1997) 11:1 Tul
Envtl LJ 89 at 93 — 95; Greg Maggio & Owen J Lynch, “Inter-Generational Equity in Case Law” in Center for
International Environmental Law, Human Rights, Environment and Economic Development: Existing and Emerging
Standards in International Law and Global Society (1997), online: Center for International Environmental Law
<http://www.ciel.org>. A domestic case that has contributed to the normative growth of the theory of
intergenerational equity is the Philippines’ Oposa Case, where the court upheld the plaintiffs’ standing to sue on
behalf of future generations. See Minors Oposa v Secretary of the Department of Environment and Natural
Resources, [1993] 224 SCRA 792, [1994] 33 ILM 173 (Philippines, SC). While its overall impact on the legal status
of intergenerational equity is not significant, it remains a useful reference point on the expanding influence and
application of the theory in environmental disputes at national levels.
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Taken together with the various criticisms in the literature, the wide attention to the theory of
intergenerational suggests one thing — that the theory is more than a fleeting notion but less than
a norm. Indeed, most observers have preferred to describe it as a ‘guiding principle’ in the
interpretation of international environmental law.**® Nevertheless, | argue that the appendage of
the theory of intergenerational equity to the public trust doctrine, a norm of international law,
increases the normative value of the theory. Given the peculiar context of this thesis, it is my
considered view that the theory rides on the public trust doctrine to amplify the duty of states to

conserve natural resources by extending it to future generations.**
2.5.5 Intergenerational Equity in the Literature — Prominent Debates

Like the public trust doctrine, a huge body of literature has been dedicated to appraising the
theory of intergenerational equity.* In this section however, emphasis is placed on three
resonant debates on the theory. For purposes of clarity and convenience, | label these dominant

thematic arguments as ‘the rights critique’; ‘the interest critique’; and “the time horizon critique’.
2.5.5.1 The Rights Critique

At the core of this debate is Weiss’ idea of ascribing rights to future generations.** D’Amato

452

argues that future generations cannot have rights.™ According to him, it is not possible to “...

“7 Redgwell however argues that these relationships do not suggest that intergenerational equity gives rise to
substantive obligations and as such cannot be a basis for treating the theory as customary international law, treaty or
general principle of international law. See Redgwell, supra note 163 at 127 — 128.

8 See e.g. Redgwell, ibid at 143; Collins, supra note 163 at 124.

9 My reasoning stems from the normative premises identified by Weiss. See Weiss, “Global Environmental
Change”, supra note 404 at 390. Further, I consider that while some merit can be found in the criticisms of the
theory, mankind stands to gain nothing and loose everything from the alternative path of inaction. As governments
and nations around the world continue to tailor their environmental decisions to address long term effects of natural
resource damage and depletion, the case for an international norm of intergenerational equity grows.

%0 Collins notes that the arguments that have been canvassed in the literature are based on ethics, moral theory and
logic. See Collins, supra note 163 at 108.

I Collins, ibid.
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owe a duty to future persons if the very act of discharging that duty wipes out the very
individuals to whom we allegedly owed that duty.”*** In response, Weiss notes that the identity
and nature of individuals that will make up future generations is inconsequential since the rights

of future generations only exist as generational rights.*>*

The second challenge under this theme is that future generations cannot have rights because there
are no identifiable individuals upon whom such rights rest.**> The identity problem relates not
only to uncertainty in identifying future individuals but also to the question of competency to
exercise and claim the rights of future generations in the present.*® In the former case,
Beckerman & Pasek contend that while arguments can be made for future rights, this does not
suggest the existence of those rights in present times.”’ In response, Weiss reiterates the
argument that rights for future generations do not accrue to individuals but are held by groups in
relation to other generations; adding that this obviates the need for certainty of identity or

existence of future generations.”® Similarly, Warren opines that “our duty to preserve the

%52 See Anthony D’Amato, “Do We Owe a Duty to Future Generations to Preserve the Environment?” (1990) 84
AJIL 190 at 191 [D’Amato] (JSTOR).

%53 |bid. Based on the Chaos Theory, D’Amato argues that environmental interventions by the present generation
may create an imbalance in the ecosystem and affect the procreation process such that “[d]ifferent people will be
born from those who would have been born if we had not intervened in the environment.” Ibid at 191.

%% See generally, Edith Brown Weiss, “Our Rights and Obligations to Future Generations for the Environment”
(1990) AJIL 198 at 205 [Weiss, “Rights and Obligations”]; See Weiss, “Global Environmental Change”, supra note
404 at 406 — 407.

> parfit refers to this as the ‘identity problem’. See generally, D Parfit, “Energy Policy and the Further Future: The
Identity Problem” in D Maclean & P Brown, eds, Energy and the Future (Totowa, NJ: Rowman & Littlefield, 1983)
cited in Redgwell, supra note 163 at 82.

%% See Redgwell, ibid.

7 See Wilfred Beckerman & Joanna Pasek, Justice, Posterity and the Environment (New York: Oxford University
Press, 2001) cited in Collins, supra note 163 at 108, fn 171.

%8 See Weiss, “Rights and Obligations”, supra note 454 at 204 — 205. Contra J Merrills, “Environmental Protection
and Human Rights: Conceptual Aspects” in Boyle Alan E & Anderson, Michael R, eds, Human Rights Approaches
to Environmental Protection (Oxford: Clarendon Press, 1996) at 25 (Highlights the challenges of enforcing group
rights) cited in Redgwell, supra note 163 at 82 [Merrills].
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environment is a duty to the generation that does come into existence, regardless of whether it is

the same generation that would have existed had we done nothing.”**

On the second strand of the identity problem, Merrills argues that Weiss’ group rights theory
raises guestions about selecting and delegating authority to a representative for such collective
rights.*®® This is in addition to challenges associated with determining the standards by which
such representative(s) would judge and be judged as well as the legitimacy of their decisions.*®
Weiss’ suggestion to appoint an ombudsman or commissioners for future generations has also
been rejected on several grounds.*®®> Some of these include the absence of a known institutional
precedent*®: potential problems with implementing and enforcing these mechanisms*®*; the
potential weakness of such a representative to influence international obligations*®*; and the
difficulties associated with projecting interests of future generations at international

negotiations*®®. %’

A further criticism of the theory of intergenerational equity is its formulation based on “a human

rights model for the environment.”*®® Commenting on the ‘identity problem’, Norton argues that

% Mary Anne Warren , “Future Generations” in Tom Regan & Donald VVanDeVeer, eds, And Justice for All
(Totowa, NJ: Rowman & Littlefield, 1982) cited in Collins, supra note 163 at 110, fn 174 [Warren]. See also Jorg
Chet Tremmel, “Is a Theory of Intergenerational Justice Possible? A Response to Beckerman” (2004) 2
Intergenerational Justice Review 6 at 8 (“We possess a moral feeling for future generations. Due to this feeling[,] we
can ascribe moral rights to future generations. In this sense they do have ‘rights’”) cited in Collins, supra note 163 at
110 - 111; Christopher D Stone, The Gnat is Older than Man (Princeton, NJ: Princeton University Press, 1993) at
273 cited in Collins, supra note 163 at 110 — 111.

%0 See Merrills, supra note 431 at 25.

“*L bid.

%62 For a detailed analysis of opposing views in this regard, see especially, Redgwell, supra note 163 at 84 — 93.

%63 See PW Birnie, “International Environmental Law: Its Adequacy for Present and Future Needs” in Andrew
Hurell & Benedict Kingsbury, eds, The International Politics of the Environment: Actors, Interests and Institutions
(New York: Oxford University Press, 1992) at 79 [Birnie] cited in Redgwell, ibid at 90, fn 103.

464 Redgwell, ibid at 90.

“®% Birnie, supra note 463 at 79.

%6 Ipid.

“®7 See generally, Redgwell, supra note 163 at 89 — 90.

“%8 See Norton, supra note 407 at 355.
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Weiss’ theory of rights for future generations is fundamentally incompatible with traditional

understandings that rights accrue to identifiable individuals.*®

2.5.5.2 The Interest Critique

The crux of the “interest critique’ is that we cannot frame obligations towards future generations
if we are unable to ascertain their interests.*’”® Gaba argues that while mechanisms such as
voting, market prices and contingent valuation can be used to ascertain preferences of the present
generation; no such mechanisms exist to decipher the values and interests of subsequent
generations.*”* Redgwell further argues that there is no objective basis to assert that future

generations will be affected by current human activities.*2

These criticisms have been countered on several grounds.””® Redgwell notes that while the
absence of broad information on the preferences of future generations may affect the
effectiveness and precision of decision making on their behalf, it is no excuse for inaction.*”*
Lending his thoughts along these lines, Barry contends that although the preferences of future
generations may differ substantially from those of the current generation, there remains a

likelihood that they will need to breathe, eat and drink.*”> He adds that despite all the foreseeable

9 |pid.

470 See G Supanich, “The Legal Bais of Intergenerational Responsibility: An Alternative View — The Sense of
Intergenerational Identity” (1992) 3 Yearbook of International Law 94 at 98 cited in Redgwell, supra note 163 at 96,
fn 140 [Supanich]; Jeffrey M Gaba, “Environmental Ethics and Our Moral Relationship to Future Generations:
Future Rights and Present Virtue” (1999) 24 Colum J Envtl L 249 at 259 — 263 [Gaba] (SSRN).

™ Gaba, ibid (“Quite simply, we do not know what the future wants” at 260). See also Supanich, ibid (“with regard
to our knowledge about the future, such representatives would appear, in principle, to be in no better position than
states or private markets in representing the interests of future generations” at 98 ).

472 See Redgwell, supra note 163 at 96 — 97. Supanich discusses the lack of scientific basis for alleged future
impacts of current human activities using the example of non-renewable resources. See Supanich, ibid.

"% For a summary of counter-critiques to the ‘interest debate’, see generally, Redgwell, supra note 163 at 96 — 97;
Collins, supra note 163 at 111 — 112.

4% Redgwell, ibid at 97.

47% See Brian Barry, “Justice between Generations” in PMS Hacker & J Raz, eds, Law, Morality and Society: Essays
in Honour of H.L.A. Hart (Oxford: Clarendon Press, 1977) 268 at 274 — 275 [Barry].
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changes that may occur in the future, choosing to do nothing would amount to a gross violation

of the precautionary principle*®.”’

In addition to arguments on the indeterminacy of future interests, some commentators argue that
ascertaining the interests of future generations on their behalf constitutes a form of
‘intertemporal imperialism’.*”® In response, Collins states that future generations are invariably
bound by the decisions of the present generation and will have to deal with the effects of their

environmental activities in some way.*"
2.5.5.3 The Time Horizon Critique

A dominant critique of the theory of intergenerational equity relates to Weiss’ argument that all

generations have planetary rights and obligations.*®

Mayeda argues that “[i]t is impossible to
know how long life on earth will be sustainable and consequently, it is impossible to know how
far into the future our obligations would extend.”*® Perhaps, the most vivid argument against the
indefinite time frame that Weiss places on planetary rights and obligations is that of Avner de

Shalit*®, who notes that:

[i]f people are told that they should share natural resources ... with
people who will be alive six or twelve generations from now, they

*"®The Precautionary Principle states that “[w]here there are threats of serious or irreversible damage, lack of full
scientific certainty shall not be used as a reason for postponing cost-effective measures to prevent environmental
degradation.” See generally, Rio Declaration, supra note 445, Article 15; David Kriebel et al, “The Precautionary
Principle in Environmental Science” (2001) 109:9 Environmental Health Perspectives 871, online: National
Institutes of Health <http://www.nih.gov>.

" Barry, supra note 475 at 274 — 275.

“78 See e.g. Graham Mayeda, “Where Should Johannesburg Take Us? Ethical and Legal Approaches to Sustainable
Development in the Context of International Environmental Law” (2004) 15 Colo J Int’l Envtl L & Pol’y 29
[Mayeda] (HeinOnline) (“The vagueness of the term "equity” can thus be used as a way to import present values and
impose these on the future” at 61).

479 See Collins, supra note 163 (“[i]t is impossible [for the present generation] to stay out of the affairs of future
generations” at 112).

80 See Weiss, “In Fairness to Future Generations”, supra note 161 at 45 — 46 [Emphasis added].

“81 Mayeda, supra note 478 at 47.

82 Avner de-Shalit, Why Posterity Matters (London: Routledge, 1995) cited in Collins, supra note 163 at 113, fn 78
[de-Shalit].
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will at least listen and may even tend to agree. But if they are told

that they should share access ... with someone in the year 2993 or

3993, the response will probably be, “To hell with morality and

intergenerational justice! This is ridiculous; such policies do not

make any sense because they are inconceivable!”*®
The ethical, moral and logical debates surmised above shows, at the very least, a general
consensus amongst writers on the need to protect future generations from the effects of current
environmental activities. However, the points of difference appear to be rooted in the articulation
of this need. Consequently, some writers have proposed alternative variations of the theory to
correct what they perceive as misnomers in Weiss’ presentation of its normative, ethical and
moral basis.***
While a reformulation of Weiss’ theory may address some of the doubts expressed in the
literature, it potentially generates new debates, which could trigger an endless conversation on
the theory’s validity. Rather than engage in endless scholarly arguments, focus should be placed
on designing mechanisms through which the central idea of the theory can be given expression.
As the theory of intergenerational makes its way into more international legal instruments,

national legislations and judicial decisions, it is conceivable that the theory would attain the

status of customary international law.

“8 de Shalit, ibid at 14. See also Collins, ibid (“it may be simply unrealistic to expect to gain widespread support for
a paradigm shift based on a notion of responsibility towards an amorphous and undifferentiated body of “future
generations” to which present individuals share no particular connection”). Contra de-Shalit, ibid (“To people of the
very remote future, we have a strong ‘negative’ obligation — namely, to avoid causing them enormous harm or
bringing them death, and to try and relieve any potential and foreseeable distress... [These] imply some ‘positive’
policies requiring certain actions” at 14 — 15).

#8% See e.g. Paul Barressi, “Beyond Fairness to Future Generations: An Intragenerational Alternative to
Intergenerational Equity in the International Environmental Arena” (1997) 11 Tul Envtl LJ 59 (“The goals of
intergenerational equity could be accomplished by [a] contract made by the present generation nationals of each
country among themselves for the benefit of their country's future generation nationals” at 82); Contra Collins, ibid
at 111, 114 - 115; D’ Amato Anthony & SK Chopra, “Whales: Their Emerging Right to Life” (1991) 85 AJIL
21(JSTOR) (argues for a duty to living creatures per se and not as a consequence of an obligation to future
generations). Contra Redgwell, supra note 163 at 98.
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2.5.6 Utility and Practical Application of the Theory of Intergenerational Equity

Given the barrage of criticisms against the theory of intergenerational equity, one may question

its value in the national and international environmental law landscape. Collins summarizes

seven reasons why the theory is a useful guide in shaping environmental law and policy

globally.*®® These include:

Vi.

Vil.

Its application provides a basis to achieve the biophysical imperative of environmental

protection;

The theory recognizes the legitimacy of various claims and suggests ways to address

potential conflicts between these claims;

While the theory is largely anthropocentric, it is potentially useful in directing

international attention to the need to recognize the intrinsic value of nature;

The theory finds expression in a range of cultures and religions, suggesting its potential

for universal, albeit diversified application.

By balancing the preservationist and opulent models, the theory of intergenerational

equity injects a dose of reasonability to the duties of present generations;

Its consideration of duties alongside rights addresses concerns about the dominance of

rights over responsibility and vice versa.

The theory is reasonably precise in its formulations, which makes for better application to

real world problems.

*® For a detailed discussion of these reasons, see especially, Collins, supra note 163 at 117 — 119.
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Redgwell reinforces these propositions in the context of international environmental law, noting
that “[i]ntergenerational equity constitutes an innovative approach to global environmental
problems and transcends spatial dimensions by viewing international law in intertemporal
perspective, relating the present to the future.”**® Given its significance and growing acceptance
in international environmental law, it is possible to infer that the theory also holds significant
promise as a basis for requiring states to preserve natural resources for present and future

generations.

2.5.7 Intergenerational Equity and Environment Funds — A Symbiosis?

Several legal techniques can be employed to achieve the goals of intergenerational equity,
including monetary awards and the establishment of a trust fund.**” Although monetary
compensation has been described as a mechanism for balancing the interests of present and
future generations, it mostly serves anthropocentric purposes.*®® While trust funds can be used to
finance the payment of compensation, they are particularly useful in other situations where the
focal objective is protecting the environment per se.**® Redgwell adds that a more common

category of trust funds are those created to finance clean-up of pollution damage.*®

The relationship between the theory of intergenerational equity and trust funds has been
discussed in several scholarly writings, although the bulk of these works appear to be dedicated

to resource-based funds like stabilization and savings funds.*®* Nevertheless, it is arguable from

%86 Redgwell, supra note 163 at 113.

“87 See Redgwell, ibid at 63.

“88 |hid.

89 |hid.

0 |bid at 27.

! See e.g. Samuel Ashafa, National Revenue Funds: Their Efficacy for Fiscal Stability and Intergenerational
Equity (Manitoba, Can: International Institute for Sustainable Development, 2007), online: Munich Personal RePEc
Archive <http://mpra.ub.uni-muenchen.de> (“[Natural Resource Funds] are policy instruments that are intended ...
to ensure inter-generational equity through saving part of the proceeds from non-renewable natural resources for
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the preceding evaluation that EFs, like their resource counterparts, are useful legal tools to
achieve intergenerational equity. By proving a vehicle to pool funds for environmental
preservation, they promote the goals of intergenerational equity by facilitating the conservation

of environmental quality, options and access for current and future generations.

2.6 Preliminary Conclusions

The objective of this chapter was to justify the creation of an ERF in Nigeria on two grounds -
the inherent potential of EFs as legal tools for addressing long-term environmental problems and

the application of the public trust doctrine, with an emphasis on the theory of intergenerational

equity.

With regards to the potential utility of EFs, the preceding evaluation has shown that they are
useful for channeling funds to small and medium environment projects; facilitating the
implementation of national environmental plans; promoting research and development on
environmental matters; encouraging public-private partnerships and stakeholder participation;
engendering transboundary cooperation and strengthening non-governmental organizations. By
the same token, the review showed the nexus between the public trust doctrine and the theory of
intergenerational equity and how EFs can be used as legal tools by states in discharging their

obligation to conserve trust resources for present and future generations.

Based on these findings, it is plausible to conclude that EFs are potentially useful legal

mechanisms for addressing long-term environmental problems based on:

future generations. In general, NRFs take two forms: “revenue stabilization funds”—also called “rainy day funds”
... and savings funds, also referred to as “future generations funds”” at 14).
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I. Their inherent utility as legal and financial mechanisms to obtain and channel capital for

long-term environmental projects, among other benefits; and

ii. Their capacity to assist national governments in conserving environmental quality,
options and access, consistent with the public trust doctrine and the theory of

intergenerational equity.

The evaluation in this chapter also highlighted two major instances when the use of EFs is
considered most appropriate - when the environmental concerns being addressed are long-term
and necessitate a continuous response over a number of years; and when the scope of activities
and resources needed to address these environmental problems are beyond the organizational

capacities of existing institutions.

The first instance has been captured by the overview presented in chapter one to highlight the
severity of environmental damage in Nigeria’s Niger Delta. As further proof, the report of a
recent environmental assessment of Ogoniland by UNEP was reviewed to provide scientific

evidence of the scope of damage to the region and the projected time-frame for restoration.

To establish the existence or otherwise of legal resources for addressing environmental
contamination in the Niger Delta; the following chapter undertakes a review of current legal and
institutional frameworks for environmental restoration in Nigeria. Consistent with the two legal

492

prerequisites outlined by the GEF for the creation of EFs™*, my aim is to determine whether a

basic legal and institutional framework exists to support the creation of an ERF in the country.

%92 See text accompanying note 292 — 295 above.
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CHAPTER THREE: ENVIRONMENTAL RESTORATION IN THE NIGERIAN LEGAL
LANDSCAPE FOR OIL EXPLORATION AND PRODUCTION
3.1 Introduction — Scope of Review

The impact of oil production and exploration on natural resources, human life and socio-
economic well-being in Nigeria is well documented and has been summarized in Chapter one.**
Despite increased awareness on these impacts, governmental response appears to be doing little
or nothing to address oil-related pollution, particularly in the country’s Niger Delta region. The
objective of this chapter is to determine the existence or otherwise of a basic legal and
institutional framework to support the creation of an ERF in Nigeria. |1 will argue that the
seeming failure to address the environmental impacts of oil production in Nigeria is not owing to
a dearth of laws and institutional capacity.*** Instead, my analysis will attempt to show that the
current legal framework supports the state’s duty to restore degraded lands but lacks appropriate

enforcement mechanisms to give effect to this duty.

The chapter begins with a brief discussion on the evolution and development of oil-related
environmental protection legislations in Nigeria. It also highlights some current trends in the
regime and their effect on the implementation of environmental policies. Further, | undertake a
review of environmental legislations governing oil exploration and production, focusing mainly
on provisions relating to the restoration of oil-polluted environments. Thereafter, | evaluate the
mandate of various institutions with environmental oversight in the oil and gas industry in

Nigeria to show the extent to which their activities have mitigated environmental impacts of oil

%% See Section 1.2.1 above. See also UNEP Report, supra note 35.

%% See Barisere Rachel Konne, “Inadequate Monitoring and Enforcement in Nigeria’s Oil Industry: The Case of
Shell and Ogoniland”, (2014) 47 Cornell International Law Journal 181 at 192, online: Cornell University Law
School <http://www.lawschool.cornell.edu>. See also Zephaniah Osuyi Edo, “The Challenges of Effective
Environmental Enforcement and Compliance in the Niger Delta Region of Nigeria” (2012) 14:6 Journal of
Sustainable Development in Africa 261 at 263, online: Journal of Sustainable Development in Africa
<http://www.jsd-africa.com>.
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exploration and production in the Niger Delta. The chapter concludes by identifying gaps and
shortcomings in the legal and institutional framework for environmental restoration Nigeria’s oil
and gas sector. It also makes an affirmative argument on the potential utility of a dedicated ERF

to address these limitations.

It is pertinent to note that the review in this chapter does not undertake a sweeping evaluation of
the breadth of laws relating to oil pollution in Nigeria. Rather, it focuses on provisions in oil-
related environmental legislations that deal with restoration and clean-up of oil-polluted
environments. Similarly, the analysis of the institutional framework for environmental
restoration will place premium on identifying and evaluating organizational terms of reference
relating to environmental restoration and the extent to which such oversight functions have been

carried out effectively.

3.2  Profiling the Growth of the Legal Regime for Environmental Protection in Nigeria’s

Oil and Gas Industry

The evolution of the Nigerian legal regime for environmental protection can be split into two
periods — the pre-1988 and post -1998 eras. Prior to 1988, there was no clear environmental
policy in the country.*®® During this period, the Nigerian attitude to environmental protection
was one of suspicion and mirrored the environmental outlook in other developing countries.**
Commenting on the orientation of developing countries at the time, Nicholas Robinson notes that

at the 1972 United Nations Conference on the Human Environment (UNCED), “the developing

% Emphasizing the lack of environmental consciousness during this period, Fubara notes that the subject of
Environmental Law was not even a part of the curriculum at law faculties in the country. See Fubara, supra note 45
at 1.

“* |bid at 3.
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lands ... feared that environmental concerns would be defined as merely the rich clearing house,

diverting economic and technical resources, from development needs to pollution abatement.”*’

Consequently, while the subject of environmental protection gained global focus in the early
1970s, it was only in 1988 that momentum from the 1972 UNCED appeared to hit Nigeria.*®
Prior to 1988, environmental protection legislations and initiatives in the country were largely
reactive to problems of environment, health and safety.** In 1988, the country was roused from
environmental inertia by the Koko dumping incident>® The Koko incident pressured the
Nigerian government to reassess its role in environmental protection.®® The result was the
drafting of the National Policy on Environment in 1989 — a comprehensive environmental
management plan that took stock of majority of the nation’s environmental problems and

revolutionized environmental attitude in the country.>®

97 See Nicholas A Robinson, “Problems of Definition and Scope” in John Lawrence Hargrove, ed, Law, institutions,
and the global environment: papers and analysis of the proceedings, Conference of Legal and Institutional
Responses to Problems of the Global Environment (1971) (Dobbs Ferry, NY: Oceana, 1972) at 48. For a detailed
description of the fears expressed by developing countries at the 1972 UNCED, see Fubara, ibid at 3 — 5.

“% This is not to say that the country was in environmental limbo between 1972 and 1988. Fubara notes that during
this time, Nigeria was actively involved in several international environmental initiatives including the signing of
multilateral environmental treaties. The country also participated at the 1972 Stockholm Conference on the
Problems of the Human Environment and at its tenth anniversary ten years later in 1982. See Fubara, ibid at 5. As
will be noted in the next section, legislative attempts at protecting the Nigerian environment go as far back as 1956
when the Oil Pipelines Act, CAP 07 LFN 2004 (OPA) [Amended in 1965] was passed.

%% See Faghohun, supra note 6 at 285. See also Ekpu, supra note 138 (“The pre-...1988 regulatory regime in
Nigeria ... [was] plagued with so many shortcomings that there is a temptation to write it off as non-existent” at 96).
% This incident involved the dumping of huge amounts of toxic waste at the port town of Koko in Bendel State
(now Delta State, south-south Nigeria). For a fuller account of this incident, see generally Fubara, supra note 45 at
8; Adegoroye A, “The Challenge of Environmental Enforcement in Africa: The Nigerian Experience”(paper
delivered at the Third International Conference on Environmental Enforcement, Oaxaca, Mexico, 25 — 28 April,
1994) at 43.

%01 Fagbohun, supra note 6 at 285 — 286. Fubara notes that the first step in adjusting the government’s outlook on
environmental protection was an International Workshop on the Goals and Guidelines of the National
Environmental Policy for Nigeria, organized by the Environmental Planning and Protection Division of the erstwhile
Federal Ministry of Works and Housing and the UNEP. The workshop proposal was to become the foundation of the
country’s National Policy on the Environment. For further details on the proposals emanating from the workshop,
see Fubara, ibid at 57 — 58.

%02 See Fubara, ibid at 58 — 59. The National Policy on Environment will be evaluated in Section 3.3 below.
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While the pre-1988 era was marked by the absence of a National Policy on the Environment, the
post-1988 era featured increased environmental awareness and wider public debates on the
integration of environmental concerns with development needs in the country.”®® The period also
saw the creation of the Federal Environmental Protection Agency (FEPA) in 1989.°* Since then,
there have been reviews to the body of environmental laws in the country and new
environmental statutes and institutions have been created. In addition, environmental NGOs are
on the rise and environmental consciousness remains on the increase. Sadly, these developments
are yet to translate into better environmental standards, especially in Nigeria’s oil-producing

communities.

Following the return to civil rule in 1999, Nigeria’s constitution was amended to reflect

democratic principles. Unfortunately, this review failed to expressly vest authority for

environmental regulation and enforcement in the country.>®

The only express reference to
environmental jurisdiction under the CFRN,1999 is in Section 20, which provides that “[t]he
state shall protect and improve the environment and safeguard the water, air and land, forest and
wild life of Nigeria.”® While this provision hardly suffices to delineate state powers over
environmental matters, Faghohun argues that it is still possible to infer environmental

507

jurisdiction from other constitutional powers of government.”" According to him,

%% See Allen, supra note 216 at 5.

%% FEPA was created pursuant to Decree No. 58 of December 1988. See Fubara, supra note 45 at 168. The scope of
FEPA’s powers and its impact on the Nigerian environmental law landscape will be discussed briefly to provide
some background for the evaluation of the NESREA Act in Section 3.3 below.

%5For a detailed analysis of the jurisdictional issues surrounding environmental management in Nigeria, see text
accompanying note 186, above.

%% CFRN, 1999, s 20.

97 At the federal level, some of these related powers include those contained in sections 29, 39, 40, 60, 64, 67 and
68, Part Il (Exclusive Legislative List), CFRN, 1999. The relevant sections for this inference at the state level
include Sections 2, 18, 19, 20 and 26, Part Il (Concurrent List), CFRN, 1999. With regards to local governments,
environmental jurisdiction can be implied from Sections 1 () (h) and 2(b), Fourth Schedule, CFRN 1999. See
generally, Fagbohun “Mournful Remedies”, supra note 212 at 33.
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[It is] [d]educible from our analysis ... that all the tiers of
government can effectively regulate the environment and enforce
pollution standards. However, against the background that the
issues that the different tiers are supposed to regulate are cross-
sectional and oftentimes integrated, the undefined ambit of
environmental powers ultimately present formidable problems not
only for the principle of autonomy as well-known within federal
systems, but also for judicial determination of which level of
gover?O?ent should take decisions about a particular environmental
issue.

Another notable feature of the legislative landscape for environmental protection in Nigeria is

59 While the constitution mandates

the absence of a justiciable right to a healthy environment.
the government to protect and improve natural resources in the country, this mandate is captured
under Chapter Two of the CFRN 1999, which is non-justiciable.>*® This has greatly fettered the
right of private action regarding environmental issues, with most claims being instituted under

common law tort remedies like negligence and nuisance.™* In addition, it has significantly

impacted the judicial response to environmental protection in Nigeria, which has been described

%% Fagbohun, “Mournful Remedies”, ibid at 34. See also Allan Ingelson & Chilenye Nwapi, “Environmental Impact
Assessment Process for Qil, Gas and Mining Projects in Nigeria: A Critical Analysis” (2014) 10:1 Law,
Environment and Development Journal 1 at 7 — 8 [Ingelson & Nwapi].
:2(9) For a summary of this trend, see text accompanying note 137, above.

Ibid.
1 Ekpu discusses the challenges that each of these remedies present to potential claimants seeking damages for
environmental harm. According to him, one such challenge to cases brought under the tort of negligence is proving
the absence of reasonable care on the part of the polluter, particularly “[i]n a highly technical industry such as the
petroleum industry [where] proof of negligence requires expert scientific evidence [that is] unavailable and
unaffordable to the largely unschooled and poor victims of oil pollution in Nigeria.” See Ekpu, supra note 138 at 91.
See also Atubin v Shell BP Petroleum Development Company of Nigeria Limited Suit No. UHC/48/73, Judgment of
the Ughelli High Court delivered on November 12, 1974 (Unreported) (duty of plaintiff to prove negligence not
met); Chinda v Shell BP Petroleum Development Company of Nigeria Limited (1974) 2 RSLR 1 (plaintiffs failed to
establish negligence by the defendants in its operation of flare sites). For a detailed discussion of challenges
associated with instituting private action under other tort remedies, see generally, Ekpu, supra note 138 at 90 — 93;
Umudje v Shell BP Petroleum Development Company of Nigeria Limited (1975) 9 — 11 SC 155 (private claim
allowed under the rule in Ryland v Fletcher (1886) LR 1 Exch 265, affirmed by the House of Lords in (1868) LR
HL 330 [Ryland v Fletcher]); Edhemowe v Shell BP Petroleum Development Company of Nigeria Limited, Suit No.
UHC/12/70, Judgment of the Ughelli High Court delivered on January 29, 1971 (Unreported) (private claim allowed
under rule in Ryland v Fletcher); Contra Ikpede v Shell BP Petroleum Development Company of Nigeria Limited
(1973) AUNLR 61(statutory authority accepted as defense to a claim under Ryland v Fletcher); Amos v Shell, supra
note 142 (private action based on the tort remedy of nuisance).

111



as falling short of traditional role of courts to interpret and expound laws for social justice.>*?
Some reasons identified for this trend include difficulty in obtaining requisite scientific evidence
to establish harm; conflicts between economic and public interests, including environmental
protection; and prosecutorial focus on the economic value of oil production over its

environmental consequences.”

In addition to these trends, the legislative landscape for environmental protection in Nigeria
emphasizes the payment of monetary awards to victims of oil pollution over compensation for

environmental damage per se.”** Fagbohun discusses this trend extensively, noting that

“the framework [for] compensation [in] Nigeria has ... not been
effective for environmental restoration in that it is heavily
weighted in favour of simply satisfying human victims of oil
pollution while neglecting and rendering obscure the concern for
other constituents of the environment as equally distinct victims.
The existing framework erroneously assumes that the moment
human victims are satisfied[,] it would concomitantly yield
environmental restoration.’*

While these trends provide some context for understanding the approach to environmental
protection under Nigerian laws; they do not paint a better picture than the country’s
environmental laws, which give a complete picture of the legal status quo. Consequently, the
next section evaluates current statutes and institutions governing environmental management in

the oil sector in Nigeria to ascertain their adequacy in facilitating environmental restoration.

%12 See Gozie S Ogbodo, “The Role of the Nigerian Judiciary in the Environmental Protection against Oil Pollution:
Is it Active enough” (January 17, 1980), online: Nigerian Law Guru <http:www.nigerianlawguru.com> at 6
[Ogbodo, “Nigerian Judiciary™].

>2 Rhuks Temitope Ako, “The Judicial Recognition and Enforcement of the Right to the Environment: Differing
Perspectives from Nigeria and India”, (2010) 3 National University of Juridical Sciences Law Review 423 at 443 —
445, online: NUJS Law Review <http:www.nujslawreview.org> [Ako]. See also Ogbodo, “Nigerian Judiciary”, ibid
at6-7.

>4 See generally, Faghohun, supra note 6 at 6, 18. See also Ako, ibid at 443.

*13 Fagbohun, ibid at 6.
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3.3  Appraising Current Legal and Institutional Approaches to Environmental

Restoration in Nigeria’s Oil and Gas Industry

This section evaluates current laws and institutions governing environmental protection in
Nigeria, with particular emphasis on environmental restoration. It reviews relevant statutes to
identify perceived gaps that hinder the actualization of environmental restoration goals. The
second half of this section focuses on government agencies and institutions with environmental
oversight and the extent to which their mandate and activities promote the practice of

environmental restoration in Nigeria’s oil and gas sector.

3.3.1 Statutory Framework for Environmental Restoration in Nigeria

Nigeria’s environmental legislations take the form of Acts, Decrees, Laws, Regulations and
Edicts depending on the system of government in place at the time of promulgation and the level
of government enacting the statute. However, it is pertinent to note that there is no single
compendium of the country’s environmental laws; instead, most environmental laws and

guidelines are included in other statutes, particularly oil and gas legislations.*°

Nigeria has an impressive amount of statutes that touch on the subject of environmental
protection. Allen however notes that *“the problem is not just about the robustness or
sophistication of these laws, but their efficacy and enforcement by government and its
agencies.”!" As will be observed from subsequent reviews, majority of these laws are relatively
old, making their capacity to address current environmental challenges questionable. The
following is a discussion of statutes touching on environmental restoration in the oil sector in

Nigeria.

>18 See Allen, supra note 224 at 6.
*'" |bid at 5.
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3.3.1.1 Oil Pipelines Act (OPA), 1956

The Oil Pipelines Act (OPA)*® was enacted to “make provision for licenses to be granted for the
establishment and maintenance of pipelines incidental and supplementary to oil field and oil
mining, and for purposes ancillary to such pipelines.”**® Some of its provisions create implied
environmental obligations for license holders. For instance, section 6(3) provides that “[t]he
holder of a permit to survey acting under the authority of section 5 of this Act shall take all
reasonable steps to avoid unnecessary damage to any land entered upon and any buildings, crops

or profitable trees thereon, and shall make compensation to the owners or occupiers for any

damage done under such authority and not made good.”*?

Similarly, OPA requires licensees to pay compensation to:-

@ ... any person whose land or interest in land (whether or
not it is land in respect of which the licence has been
granted) is injuriously affected by the exercise of the right
conferred by the licence, for any such injurious affection
not otherwise made good; and

(b) ... any person suffering damage by reason of any neglect
on the part of the holder or his agents, servants or workmen
to protect, maintain or repair any work, structure or thing
executed under the licence, for any such damage not
otherwise made good; and

(©) ... any person suffering damage (other than on account of
his own default or on account of the malicious act of a third
person) as a consequence of any breakage of or leakage
from the pipeline or an ancillary installation, for any such
damage not otherwise made good

If the amount of such compensation is not agreed between
any such person and the holder, it shall be fixed by a court
in accordance with Part IV of this Act.**

*8 OPA, supra note 490.
19 |pid at Short Title.

20 OPA, ibid at s 6(3).

%21 |bid at ss 11 (5) (a) - (c).
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The Act also prohibits licensees from altering waterways required for domestic, irrigation and
navigational purposes.®?” Finally, OPA restricts entry by licensees into venerated lands and

subjects them to other laws and regulations for the prevention of land and water pollution.**

The provisions for compensation to victims of environmental contamination and the inclusion of
the courts in the assessment process are laudable features of this Act. However, OPA fails to
prescribe guidelines for the application of monetary awards to environmental damage, especially
where such damage constitutes a distinct head of claim.”®* In addition, the Act places no
obligation on the tortfeasor to guarantee the restoration of the degraded land beyond the payment
of compensation.®®® This leaves the application or otherwise of compensation monies entirely to

the discretion of the land owner.>?®

Furthermore, the Act appears to suggest that upon the termination of a license, a mere removal of
pipelines and ancillary installations suffices to make good any damage done to the land.>*” What
is more, the argument has been made that even if “the licence holder is expected to do more than
mere removal of pipeline or ancillary installation, the discretion for assessing extent of damage is
still vested in the licence holder.”?® Sadly, although the Act empowers the Minister of Petroleum

to prescribe “measures in respect of public safety, the avoidance of interference with works of

22 |bid at ss 14 (a) — (c).

523 |bid at s 15 & s 17 (4), respectively.

524 Faghohun notes that this approach is too simplistic, particularly in the light of the low premium placed on
environmental restoration by most land owners in the country. See Fagbohun, supra note 6 at 289.

%25 The Act provides that “[t]he payment to any person to whom any compensation shall be paid or the payment
into court of any compensation upon a decision of the court shall effectually discharge the person making such
payment from seeing to the application or being answerable for the misapplication thereof...” See OPA, supra note
488 at s 23.

%26 Fagbohun, supra note 6 at 290.

%27 See OPA, supra note 490 at s 28.

°28 Fagbohun, supra note 6 at 290.
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public utility, in, over and under any land and the prevention of pollution of any land or

water™?®; there is yet to be any such regulation in place.*®

3.3.1.2 Petroleum Act (PA), 1969

The Petroleum Act™ was created “to provide for the exploration of petroleum from the
territorial waters and the continental shelf of Nigeria and to vest the ownership of all on-shore
and off-shore revenue from petroleum resources ... in the Federal Government [of Nigeria].”>*
While the PA is not big on environmental provisions, it contains a blanket provision requiring
the Minister of Petroleum resources to make such regulations as he/she sees fit for the

conservation of petroleum resources and the prevention of pollution of watercourses and the

atmosphere.>*

The Act appeared to direct its environmental objectives to the protection of human life and
property.>® Again, “there is a presumption, albeit fallacious, that the moment the interest of man
is protected, those of other constituents of the ecosystem are also protected.”**® A major critique
of the PA is its lack of clarity in prescribing the scope of obligations expected of licensees.>*® For
instance, the Minister of Petroleum is empowered under Section 24 (1) (a) (iii) to revoke an oil
mining license or lease if the licensee or lessee fails to conduct operations in accordance with

good oil field practice.>®” Ekpu argues that “the use of poorly defined terms permit maximization

529 OPA, supra note 490 at s 33 (c).

5% Fagbohun, supra note 6 at 291.

531 petroleum Act, 1969, CAP P10, LFN 2004 [PA].

532 |bid, Short Title.

33 pA ibid at ss 9 (1) (b)(ii)(iii).

%% Section 8 (1) (f) empowers the Minister of Petroleum to suspend operations under a license or lease until
arrangements are made to prevent danger to life or property.

*% Fagbohun, supra note 6 at 292 — 293.

>% See Adeh, supra note 64 at 51. See also Ekpu, supra note 138 at 79.

*%7 See PA, supra note 531 at s 24 (1) (a) (iii) [Emphasis added].
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of production rather than protection of the environment.”*® From a general reading of the PA, it
can be argued that the Act was promulgated with more business than environmental

considerations.

Several regulations have been made pursuant to the PA, including the Petroleum Regulations™*;
Petroleum (Drilling and Production) Regulations®®; and Petroleum Refining Regulations™*'.
Unlike the latter two regulations, the Petroleum Regulations do not significantly touch on the
subjects of environmental protection and restoration. Perhaps, Section 25 of the Petroleum
(Drilling and Production) Regulations contains the most significant environmental talking point

in these regulations.>* It provides that

The licensee or lessee shall adopt all practicable precautions,
including the provision of up-to-date equipment approved by the
Director of Petroleum Resources, to prevent the pollution of inland
waters, rivers, watercourses, the territorial waters of Nigeria or the
high seas by oil, mud or other fluids or substances which might
contaminate the water, banks or shoreline or which might cause
harm or destruction to fresh water or marine life, and where any
such pollution occurs or has occurred, shall take prompt steps to
control and, if possible, end it.>*?

*% Ekpu, supra note 138 at 79.

539 petroleum Regulations, Enacted by Legal Notice 71 of 1967 [Petroleum Regulations].

%9 petroleum (Drilling and Production) Regulations Enacted by Legal Notice 69 of 1969 [Petroleum (Drilling and
Production) Regulations].

! petroleum Refining Regulations Enacted by Legal Notice 45 of 1974 (amended by the Petroleum (Amendment)
Regulations S.1.2 of 1996) [Petroleum Refining Regulations]. The amended regulations substituted the provisions of
Section 46 with a revised fee schedule for obtaining refiner’s license.

%42 |1 addition to Section 25, Section 23 provides that “[i]f the licensee or lessee exercises the rights conferred by
his licence or lease in such a manner as to unreasonably interfere with the exercise of any fishing rights, he shall pay
adequate compensation ... to any person injured by the exercise of those first- mentioned rights.” This provision not
only emphasizes monetary compensation over environmental restoration; it also restricts the category of potential
claims based on a wrongful exercise of operators’ rights. See Petroleum (Drilling and Production) Regulations,
supra note 540 at s 23; Ekpu, supra note 138 at 80.

>3 petroleum (Drilling and Production) Regulations, ibid at s 25 [Emphasis added].
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This provision has been criticized as being too vague to create any legal obligation for clean-up
or environmental restoration of polluted environments.®** In the same vein, the Petroleum
(Drilling and Production) Regulations fail to provide any specific punishments for operators

who pollute the environment.>*

The Petroleum Refining Regulations prescribe procedures for the creation and management of
refineries. In similar wording as the Petroleum (Drilling and Production) Regulations, it
requires refining companies to adopt all practicable precautions including the provision of up-to-
date equipment as may be specified by the Director from time to time; prevent the pollution of
the environment by petroleum or petroleum products; and where such pollution occurs, take

prompt steps to control and, if possible, end it.>*®

Again, a mandate for environmental restoration
is absent, as is the incentive for industry to carry out cleanup operations following oil pollution

damage.
3.3.1.3 Oil in Navigable Waters Act (ONWA), 1968

The Oil in Navigable Waters Act®*’ was enacted as a legislative response to international
obligations created by Nigeria’s accession to the 1954 International Convention for the

Prevention of Pollution of the Sea by Oil.>* A reading of its title suggests its limited application

> The Petroleum (Drilling and Production) Regulations fails to define the scope of ‘practicable precautions’. It
also limits the operator’s liability to controlling and ending the spill and is silent on what needs to be done to remedy
the pollution arising from the controlled spill. See Ekpu, supra note 138 (“The entire body of Regulations could ...
be criticized for its failure to clearly assign responsibility for clean up in the event of an oil discharge into water. The
operator is merely required to ‘control and, if possible, end the pollution. This cannot be justifiably interpreted to
require responsibility for cleanup and restoration of the polluted environment” at 81 — 82). See also Fagbohun, supra
note 6 (“While the provision can encourage and engender an orientation favourably disposed towards environmental
restoration, it, in itself, does not clearly mandate restoration of what has been polluted” at 298).

> See generally, Adeh, supra note 64 at 5.

%% petroleum Refining Regulations, supra note 541 at s 43(3).

7 0il in Navigable Waters Act, 1968, CAP 06 LFN 2004 (ONWA).

> See especially, International Convention for the Prevention of Pollution of the Sea by Oil, 327 UNTS 3 (The
Convention entered into force on July, 26 1958 and was amended in 1962 and 1969). See also, Fubara, supra note
45 at 54 (“The [Act] gives municipal effect to the International Convention for the Prevention of Pollution of the Sea
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to pollution affecting resources in navigable waters. While the Act establishes criminal liability
for the discharge of oil into the territorial and inland waters of Nigeria, it softens its stance with
numerous statutory defenses.>*® Consequently, criminal liability could be avoided if the accused
proves that the discharge occurred for the purposes of securing the vessel, saving lives and as a
consequence of damage to the vessel.>®® Other defenses include sabotage and absence of

negligence.>

Put succinctly, the Act did not provide for the restoration of the environment following
discharges of oil. At best, it criminalized oil spillage, which is still prosecuted at the discretion of

relevant government ministries.>*

3.3.1.4 Associated Gas Re-Injection Act (AGRA), 1979

While ONWA deals with oil pollution of water sources, the Associated Gas Re-injection Act>>®

addresses problems of air pollution arising from gas flaring in oil production processes. The
statutory intent of the Act is to mandate oil-producing companies in the country to submit

554

programs for the re-injection and maximum utilization of associated gas.” Where operators

continued flaring gas after the 1984 deadline, they were liable to forfeit their concession

by Qil, 1954, which Nigeria acceded to on April 20, 1968” at fn 42); Ekpu, supra note 138 at 83; Fagbohun, supra
note 6 at 300.

9 See ONWA, supra note 547, s 3(1) (2).

>0 |pid at s 4 (1).

>! pid at s 4 (5).

%52 The irony of this scenario is best appreciated when one considers that the Nigerian government holds equity
interests in most oil production operations in the country and the Attorney-General serves as an appendage of the
same government. For discussions on the application of traditional criminal law principles to environmental crimes,
see Olanrewaju Fagbohun, “Criminal Sanctions in Aid of Environmental Objectives in Nigeria — The Case for
Reasoned Approach” in Badaiki AD, ed, Landmarks in Legal Development (Newburgh, NY: Choice Publications,
2003).

%% AGRA, supra note 64.

%% The Act required that details of these programs be submitted no later than October 1st, 1980 and that all gas
flaring in the country cease by 1984. See generally, AGRA, ibid ats 1 — 3.
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licenses.”™ However, the Act created incentives for gas flaring post-1984 by empowering the
Minister of Petroleum to authorize the continuous flaring of gas for a fee or under any other such

conditions that the Minister deems appropriate.>*®

Most writers attribute this contradiction to the need to protect the economic and business

> Whatever was the true legislative

interests of government and oil companies, respectively.
intent of AGRA, it is obvious that the provisions of the Act neither address environmental
restoration in the context of gas flaring nor prescribe strategies for achieving restoration

following the flare of associated gas.>*®

3.3.1.5 Environmental Impact Assessment Act (EIA), 1992

%9 \as created to ensure that environmental effects of

The Environmental Impact Assessment Act
proposed projects are ascertained. Some of the issues considered under the EIA Act include
unavoidable adverse environmental impacts, project alternatives and irreversible commitment of

resources.”® Consistent with its objectives, the Act is only concerned with preventing, reducing

or mitigating adverse environmental effects of proposed projects and does not consider options

> AGRA, ibid at s 4 (1). In addition, the Minister could order a “withholding of all or part of any entitlements of
any offending person towards the cost of completion or implementation of a desirable re-injection scheme, or the
repair or restoration of any reservoir in the field in accordance with good oil-field practice.” See AGRA, ibid at s 4
(2).

%% AGRA, ibid at s 3 (2) (a) (b).

%7 See e.g. Momodu Kassim-Momodu, “Gas Re-Injection and the Nigerian Oil Industry” (1986 — 1987) Journal of
Private and Property Law 69 — 90; Fagbohun, supra note 6 at 302 — 304. For a fuller discussion of AGRA and the
various changes to its provisions since 1979, see e.g. Onuma, supra note 64 at 131 — 133; Ekpu, supra note 138 at
66 — 68.

%% |t is pertinent to note that since the 1984 deadline, several legislative attempts have been made to extend cut-off
dates for gas flaring and increase fines associated with the process. The most recent is the extension of gas flaring
deadlines to 2012 under an amendment to AGRA in 2010 (which, at the time of writing, is yet to be signed into law
by the President of Nigeria).

%% Environmental Impact Assessment Act, 1992 (formerly Decree No. 86 of 1992), online: International Centre for
Nigerian Law <http://www.nigeria-law.org> [EIA Act]. The Act is currently being reviewed to strengthen the
penalties prescribed for default. See Augustine Aminu, “FG Begins Review of EIA Act”, Daily Times (9 January
2014) online: Daily Times NG <http://www.dailytimes.com.ng>.

%0 E|A Act, ibid at ss 1 & 4. For a fuller discussion of the EIA process in Nigeria, see especially, Ingelson & Nwapi,
supra note 508 at 10 — 14.
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for addressing these effects when they eventually occur.®® Further, environmental impact
assessments are only conducted for new projects. Consequently, older oil installations, which are

more likely sources of pollution owing to depreciation, are overlooked.>®

3.3.1.6 Constitution of the Federal Republic of Nigeria (CFRN), 1999

As mentioned in earlier sections, the Nigerian Constitution does not create an express and
enforceable state duty to restore the environment following environmental damage.”®® It merely
directs the government to “protect and improve the environment and safeguard the water, air and
land, forest and wildlife of Nigeria.”*®* It is generally agreed that making this section justiciable
would contribute greatly to changing the attitude of the government and people of Nigeria

towards environmental protection.”®

3.3.1.7 Environmental Guidelines and Standards for the Petroleum Industry (EGASPIN),

2002

The Environmental Guidelines and Standards for the Petroleum Industry®®

were issued by the
Department of Petroleum Resources pursuant to its powers under the PA and its regulations. The
guidelines govern matters like environmental control of petroleum activities; waste generation

and control in oil and gas production processes; and prescription of effluent limitations

and general standards for industry operations.>®’

%61 See EIA Act, supra note 559 at ss 4 & 17 (1) (2). Fagbohun argues that the EIA framework in Nigeria restricts
itself to remedial measures, rarely considers alternatives to proposed projects and lacks real participation by the
public. See Fagbohun, supra note 6 at 310 — 311.

%62 See Stevens, supra note 5 at 401.

%632 See Section 3.2, above. See also text accompany notes 137 and 189, above.

%4 CFRN, 1999, s 20.

%% See e.g. Fagbohun, supra note 6 at 317 — 319.

*%¢ Environmental Guidelines and Standards for the Petroleum Industry, 1991 (as amended in 2002) [EGASPIN].
%7 Department of Petroleum Resources, “Environmental Guidelines and Standards for the Petroleum Industry”,
online: Department of Petroleum Resources <http://dprnigeria.org.ng>.
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Paragraph 5.1.1 requires all oil and chemical spills to be reported to the Director of Petroleum
Resources, following which a Joint Spillage Investigation Team is constituted to address the
spill.>®® The Guidelines also empower the Director of Petroleum Resources to approve proposed
methods for remediation, rehabilitation and restoration of impacted sites; and issue clean-up

certifications following the satisfaction of prescribed conditions.*®®

To achieve the goals under Part VIII of the Guidelines, which deals with standardization of
environmental abatement procedures, two tools are adopted. They include Environmental Impact
Assessment Reports and Environmental Evaluation (post-impact) Reports.’” The latter strategy
is notable because it evaluates impacted sites, assesses the extent of damage and proposes
strategies for restoring such sites.”’* Paragraph B of Part VIII also requires operators in the
petroleum industry to maintain Oil Spill Contingency Plans, showing records of spills and

capacities for addressing them.>"?

The Guidelines clearly ascribe responsibility for restoration to operators whose activities cause
oil spills.>” This responsibility covers a range of obligations such as monitoring impacted sites
and conducting restoration activities.>”* Even when the source of a spill is unknown, operators

are still responsible for containing and recovering spills within their areas of activity.’”

*%8 The Joint Spillage Committee is to be constituted within twenty four hours of the spill and is comprised of the
licensee or operator; community representatives; and the Department of Petroleum Resources. See EGASPIN, supra
note 566 at para 5.1.1.
9 EGASPIN, ibid at para 5.1.2.
"0 EGASPIN, ibid at para 1.3, Part VIII.
> |pid.
%2 |bid at para B, Part VIII.
%" |bid at Item 2.11, Paragraph B, Part VIII. In respect of sensitive sites, it also requires a post-spill impact
?%sessment to determine severity of damage and time-frame for complete recovery.

Ibid.
> |bid at Item 3, Paragraph B, Part VI11. Provision is also made to compensate the operator for proven costs of
cleaning up spills not caused by its operations. Payment is to be made out of a fund established for this purpose by
the oil industry or government. The existence of this fund could not be verified at the time of writing.
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Furthermore, operators responsible for spills are liable to compensate landowners either through

negotiated settlements or via legal adjudication mechanisms.>”®

There is no doubt that EGASPIN is well intended, comprehensive and focused on environmental
restoration. However, it appears that DPR exercises sole discretion in ensuring compliance with
the guidelines. The absence of an added layer of independent, regulatory oversight raises
questions about the potential effectiveness of EGASPIN to facilitate restoration of environments

|.577

polluted by oi
3.3.1.8 Nigerian Petroleum Industry Bill (PIB) 2012

The Nigerian Petroleum Industry Bill*”® has a lot of history and has generated academic, political
and legal furor, the scope of which is beyond the objectives of this thesis. Essentially, the PIB
seeks to change “business as usual’ in the Nigerian oil and gas industry. The focus of this review
will be on Part VII of the Bill, which touches on the subjects of health, safety and
environment.””® Under the Bill, responsibility for environmental matters affecting upstream and
downstream oil and gas operations is vested in the Upstream Petroleum Inspectorate and the

Downstream Petroleum Regulatory Agency, respectively.®

Remarkably, the Bill requires an operator in Nigeria’s oil industry to “conduct its operations in

accordance with internationally acceptable principles of sustainable development which includes

*% | pid.

> This is moreso, given that the Department of Petroleum Resources is an arm of the Nigerian National Petroleum
Corporation, which operates to protect the government’s economic interests in oil production operations. Arguably,
this is illustrative of a situation where ‘the regulated’ is one and the same as ‘the regulator’. For in-depth analysis of
EGASPIN, see Fagbohun, supra note 6 at 319 — 328.

38 A bill for an act to provide for the establishment of a legal, fiscal And regulatory framework for the petroleum
industry in Nigeria and for other related matters, 2012, online: International Centre for Nigerian Law
<http://www.nigeria-law.org> [PIB].

°"¥ PIB, ibid at ss 289 — 298.

%% This is without prejudice to the oversight roles of the Federal Ministry of Environment. See PIB, ibid at s 289 (1).
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the necessity to ensure that the constitutional [right] of present and future generations to a
healthy environment is protected.”®! Even more remarkable is the express provision under

Section 293 of a duty to restore. Section 293 (1) provides that:

Any person engaged in activities requiring a licence, lease or
permit in the upstream and downstream petroleum industry shall:

(a) manage all environmental impacts in accordance with the
licensee or lessee's environmental management plan or
programme, as approved by the Agency.

(b) as far as it is reasonably practicable, rehabilitate the
environment affected by exploration and production operations,
whenever environmental impacts occur as a result of licensees and
lessees operations:
(i) to its natural or pre-existing state before the operations
or activities as a result of which the environmental impact
occurred; or

(ii) to a state that is in conformity with generally accepted
principles of sustainable development ...°%

If passed into law, this will be the most comprehensive attempt to legalize the duty to restore oil
polluted environments in Nigeria. However, the PIB still replicates some of the shortcomings
identified in the statutes reviewed above. For instance, it requires operators to employ ‘good oil
field practices” but fails to define what these practices might be®®: compensation is

anthropocentric and limited to the payment of monies to land holders whose surface rights are

disturbed by the operator’s activities™®: and no clear punitive measures are set for violating the

%81 p|B, ibid at s 291. Operators are also required to take a precautionary approach to addressing environmental
problems; use environmentally friendly technologies and comply with EGASPIN. See PIB, ibid at s 292.

*8 bid at s 293 (1) (a) & (b) (i) (ii). However companies will not be liable for environmental damage caused by
sabotage. See ibid, at s 293 (2). In such cases, the cost of restoration is to be borne by the State and Local
Governments where the spill occurred. See ibid, at s 293 (4).

%53 pIB, ibid at s 295.

% |bid at s 296 (1) & (2).
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environmental provisions of the proposed Act®®. Despite these criticisms, many commentators
agree that the bill is a step in the right direction and if passed, may spell the dawn of a new era in
the environmental management of oil exploration and production processes in Nigeria.”® Of
course, focus is now on the country’s legislative houses to do the needful and facilitate the
smooth passage of the bill, with reviews that would guarantee optimum actualization of its

statutory intent.

3.3.1.9 National Policy on the environment

587

As earlier mentioned, the National Policy on the Environment (NPE)>" was a legislative

response of the Nigerian government to the Koko Dumping Incident of 1988.% The NPE is built
on several principles of sustainable development, two of which are notable for the purposes of

this thesis:

[i] ... The principle of intergenerational equity which requires that
the needs of the present generation are met without compromising
the ability of future generations to meet their own needs;

[ii] The principle of intra-generational equity which requires that
different groups of people within the country and within the
present generation have the right to benefit equally from the
exploitation of resources and they have an equal right to a clean
and healthy environment ...°%

The main goal of the NPE is to achieve sustainable development in Nigeria. To do this, the

policy aims, among other things, to:

%% bid at s 298.

%% See e.g. Momodu Kassim-Momodu & Cornelius S Nwajide, “The Nigerian Petroleum Industry Bill 2012: Some
Observations and Suggestions” (2012) 2:2 Petroleum Technology Development Journal 1, online: Petroleum
Technology Development Journal <http://ptdjournal.com>.

%87 NPE, supra note 195.

%88 See text accompanying notes 500 & 501 in section 3.2, above.

%9 NEP, supra note 193 at s 1.
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a. secure a quality of environment adequate for good health
and well-being;

b. conserve and use the environment and natural resources for
the present and future generations;

C. restore, maintain and enhance the ecosystems and
ecological processes essential for the functioning of the
biosphere to preserve biological diversity and the principle
of optimum sustainable yield in the use of living natural
resources and ecosystems ...
The NPE consists of a program of actions built around a conceptual framework that seeks to

establish the nexus between environmental problems on one hand, and their causes, effects and

solutions on another.>®

One of five major policy initiatives outlined as a means of achieving the
goals of the NPE is the use of “... abatement, remedial and restorative activities directed at the
specific problems identified, and in particular ... problems arising from industrial production

processes.”*!

The policy recognizes that laws, regulations and policies are important in addressing
environmental problems but need to be completed by economic incentives and market-based
instruments.>*? In this regards, it proposes the development of a compensation framework for
environmental damage to ensure that “the polluted environment is adequately compensated by
way of remediation and restoration [;] persons affected are equitably compensated [;] and the

offender or saboteur is made liable”®

The NPE also recognizes the huge capital investment required to implement programs for

environmental protection and conservation and the need to streamline current funding

%' NEP, ibid at s 3.

! Ipid at s 3 (b).

%% |bid at s 11.

*% |bid at s 11 (m). The proposed components of the compensation framework under the policy are remarkable
because it takes cognizance of three important issues — compensation to human victims, compensation to the
environment and liability of the polluter.
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mechanisms to improve their responsiveness and efficiency.>** To do this, it suggests several

strategies, key amongst which include:

b) Acess[ing] the 2% Ecological Funds (set aside from the
Federation Account for the amelioration of ecological
problems) for environmental protection, natural resources
conservation and for evaluation and monitoring of projects

d) Establish[ing] a Fund to be funded by at least 3% of the
Federation Account, for the restoration, rehabilitation and
development of degraded mine lands in all Solid Mineral
Producing Areas.

f) Establish[ing] an Environment Endowment Fund with
contributions from governments, individuals and corporate
bodies as a sign of their commitments to the environmental
protection efforts. This fund shall be revolving and be
managed by FEPA [now NESREA] for emergency
environmental clean-up of oil spills, industrial pollution
accidents and restoration of abandoned mining sites and
desertified areas ...>%

Of these three funds, the Ecological Fund appears to be the only operational fund at the time of
writing. There is no doubt that the NPE is holistic and that the many initiatives it proposes, if
implemented, will create and strengthen the framework for environmental protection, particularly
in Nigeria’s oil industry. What remains doubtful is the extent to which these initiatives will be
implemented and sustained by the government of the day, especially given the fact that the NPE

is just a policy.
3.3.2 Institutional Framework for Environmental Restoration in Nigeria

Several public and private institutions are involved in environmental management in Nigeria.

This section focuses on public environmental management institutions, their mandate with

> |bid at s 10. It also notes the dire costs of inaction such as loss of agricultural and natural resources, polluted
surface and ground waters and desertification. See ibid at s 10.
% Ipid at s 10 (b), (d) & (f). The Ecological Fund mentioned in (a) will be discussed in the next section.
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regards to environmental restoration and the various initiatives they have created to meet their

stated roles.

3.3.2.1 The Federal Ministry of Environment

The overall responsibility for environmental protection in Nigeria lies with the Federal Ministry
of Environment (FME). It has a mandate to secure an environment conducive for good health
and well-being of fauna and flora; promote sustainable use of natural resources; restore and
maintain ecosystems and ecological processes; preserve biodiversity; improve public awareness;
and foster cooperation between relevant ministries, departments and stakeholders on

environmental matters.>%

The FME was created as a successor to the erstwhile Federal Environmental Protection Agency
(FEPA).*®" Its main function is to drive policy development and enforcement in the areas of
desertification and deforestation; pollution and waste management; climate change and clean

energy; flood, erosion and coastal management; and environmental standards and regulations.”®®

While the FME has developed various initiatives to address some of the issues under its mandate,
nothing appears to have been done to tackle the problem of environmental contamination from
oil pollution.>® This is not surprising given the Ministry’s broad mandate over various aspects of
the environment. The FME has created several agencies to assist in the execution of its mandate.

For the purpose of this thesis, discussions will be limited to the National Environmental

%% See Federal Ministry of Environment, “About the Ministry”, online: Federal

Ministry of Environment <http://www.environment.gov.ng> [Ministry of Environment].

597 See text accompanying notes 600, below.

5% |hid.

%% Examples of these initiatives include The Great Green Wall Project (involves the planting of trees across Africa
to prevent desertification); The Nigerian Erosion and Watershed Management Project (The project is a partnership
between the Nigerian government and the World Bank aimed at reducing vulnerability to soil erosion in targeted
sub-watersheds); The Nigerian Integrated Waste Management Facility and the Clean Energy Initiative (designed to
facilitate climate change mitigation, reduce the effects of deforestation and empower women, youth and children).
For additional information on these and other initiatives, see Ministry of Environment, supra note 596.
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Standards and Regulatory Enforcement Agency and the National Oil Spill Detection and

Response Agency.

3.3.2.2 National Environmental Standards and Regulatory Enforcement Agency NESREA)
The National Environmental Standards and Regulatory Enforcement Agency (NESREA) was
established by the National Environmental Standards and Regulatory Enforcement Agency
(Establishment) Act®®. Pursuant to Section 2 of the NESREA Act, the agency is responsible for
“the protection and development of the environment[;] biodiversity conservation];]

sustainable development of Nigeria’s natural resources ... and environmental technology[;] and
coordinat[ing] ... with relevant stakeholders within and outside Nigeria on matters of

enforcement of environmental standards, regulations, rules, laws, policies and guidelines.”®™

The functions of the agency are designed to cover its mandate.®®

An interesting feature of the NESREA Act is the manner in which some provisions expressly
exclude the oil and gas sector from the scope of functions that can be performed by NESREA.

Particularly, Section 7 provides that the Agency shall:

i. enforce compliance with regulations on the importation, exportation, production,

890 National Environmental Standards and Regulatory Enforcement Agency (Establishment) Act, 2007, Act 57,
online: FAOLEX <http://faolex.fao.org> [NESREA Act]. The Act repealed the Federal Environmental Protection
Agency Act of 1988, which created the Federal Environmental Protection Agency (FEPA). FEPA was scrapped in
1999 and its functions were assumed by the FME. The creation of FEPA was a significant milestone in the process
of revolutionizing the legal structure for environmental management in Nigeria. For a detailed discussion of its
mandate, successes and challenges, see generally, Fubara, supra note 45 at 168 — 234; Fagbohun, supra note 6 at
329 — 330; Ekpu, supra note 138 at 84 — 88; Muhammed Tawfiq Ladan, “Review of NESREA Act 2007 and
Regulations 2009-2011: A New Dawn in Environmental Compliance and Enforcement in Nigeria” (2012) 8:1 Law,
Environment and Development Journal 116 at 119 — 112, online: LEAD <http://www.lead-journal.org> [Ladan].
L NESREA Act, ibid at s 2.

802 About thirteen functions are provided under the NESREA Act. See ibid at s 7.
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distribution, storage, sale, use, handling and disposal of hazardous chemicals and waste
other than in the oil and gas sector;**

enforce through compliance monitoring, the environmental regulations and standards on
noise, air, land, seas, oceans and other water bodies other than in the oil and gas
sector;®

enforce environmental control measures through registration, licensing and permitting
systems other than in the oil and gas sector;*®

conduct environmental audit and establish a data bank on regulatory and enforcement
mechanisms of environmental standards other than in the oil and gas sector;®®

create public awareness and provide environmental education on sustainable
environmental management, promote private sector compliance with environmental
regulations other than in the oil and gas sector; and publish general scientific or other

data resulting from the performance of its functions ...%%

Similarly, Section 8 (g) of the NESREA Act excludes investigations of oil spills from the

purview of the agency’s powers to conduct public inquiries into pollution and degradation of

natural resources.®® Finally, Section 29 provides that the Agency shall co-operate with other

government agencies for the removal of any pollutant, excluding those relating to oil and gas

operations, discharged into the Nigerian environment and shall enforce the application of best

clean-up technologies and implement best management practices as appropriate.®

%93 |bid at s 7 (g) [Emphasis added].
%4 bid at s 7 (h) [Emphasis added].
%95 |pid at s 7 (j) [Emphasis added].
8% |pid at s 7 (k) [Emphasis added].
%7 bid at s 7 (I) [Emphasis added].
%% |pid at s 8 (g).

%9 |pid at s 29 [Emphasis added].
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Fagbohun surmises that the express omission of the oil and gas sector from Sections 7, 8 and 29
is designed to ensure that the Department of Petroleum Resources maintains exclusive oversight

%10 \Whatever reasons may be advanced

over environmental protection in the oil and gas industry.

for this trend in the Act, it is clear that it does not make for consistency and coherence and

potentially hampers the efficiency of NESREA.

3.3.2.3 National Oil Spill Detection and Response Agency (NOSDRA)

The National Oil Spill Detection and Response Agency (NOSDRA) was established to

implement the country’s National Oil Spill Contingency Plan (NOSCP).*! It has a mandate to

restore and preserve the Nigerian environment by ensuring best oil field, storage and

transmission practices in the exploration, production and use of 0il.**? In line with its main

objective of coordinating and implementing the NOSCP, the agency is charged with various

responsibilities such as:

. Identifying high-risk and priority areas for protection and clean up.®*®

ii. Developing mechanisms for monitoring and directing resources to save lives, protect
threatened environments, and clean up impacted sites.*™

iii. Ensuring adequate funding and availability of communication systems and equipment for

effective response to pollution incidents.®™

810 He criticizes his own conclusions based on a combined reading of Sections 3 and 7 (c) of the NESREA Act.
Section 3 requires a representative of Oil Exploration and Production Companies to sit on the Governing Council of
the Agency while Section 7 mandates NESREA to enforce international treaties and instruments, including those
governing climate change, environmental and oil and gas issues. See Fagbohun, supra note 6 at 332.

%11 NOSDRA was created pursuant to the National Oil Spill Detection and Response Agency (Establishment, etc.)
Act, 2006, No. 15, online: FAOLEX <http://faolex.fao.org> [NOSDRA Act]. Its establishment and the development
of the National Oil Spill Contingency Plan are in compliance with the 1990 International Convention on Oil
Pollution Preparedness, Response and Cooperation, 1891UNTS 51, 30 ILM 733 (1990) (which Nigeria acceded to
on May 25, 1993). See Fagbohun, ibid at 351.

612 NOSDRA, “About Us”, online: NOSDRA <http://www.nosdra.gov.ng>.

613 NOSDRA Act, supra note 611 at s 5 (b).

%4 Ibid at s 5 (c).

%1% Ipid at 5 (e).
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Other general functions of NOSDRA include conducting surveillance and ensuring compliance
with existing environmental legislations; detecting spills in the petroleum sector; coordinating oil
spill response activities; and implementation the NOSCP throughout the country.®™® Under the
NOSDRA Act, operators in the oil industry are obligated to report oil spill incidents to NOSDRA
no later than twenty-four hours after they occur.®*’ In addition, an operator who fails to clean up

an impacted site to all practicable extent is liable to pay a fine of one million naira.®*®

The NOSDRA Act also authorizes the creation of a fund into which the agency shall pay grants
and subventions from the government; counterpart funding from states and local governments;
loans and grants from national, bilateral and multilateral agencies; and other sums accruing to the
agency from time to time.®*® Unfortunately, proceeds from this fund are mostly used to defray

administrative and operational expenses of NOSDRA.*%

With regard to the clean-up of polluted sites, the agency reports that it continues to monitor

remediation efforts by oil companies and has inspected over 1,150 impacted sites.??!

According
to NOSDRA, some of these sites have been returned to their natural state and appropriate
certifications issued.®?” Other successes reported by NOSDRA include the conversion of oil spill

containment pits to fish ponds as well as the decommissioning and abandonment of well heads

* |bid at ss 6 & 7.

817 |bid at s 6 (2). A default attracts a fine of 500,000 naira (about $3,300) for every day that the spill goes
unreported.

%18 |bid at s 6 (3). Suffice to say that the NOSDRA Act does not specify whether this fine accrues daily, weekly or is
a one-time payment.

®9 |bid at s 11.

620 |pid at s 12. Of the five categories of expenses that may be made from the proceeds of the fund, four relate to the
administrative cost of running the agency.

621 See NOSDRA, “Achievements”, online: NOSDRA <http:www.nosdra.gov.ng>.

622 At the time of writing this thesis, the agency reports that it has issued remediation certificates in respect of 269
sites. See ibid.
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and production facilities in collaboration with oil production companies.®”® However, the
agency’s activities are largely reactive and its efficiency is hampered by a poor deterrence
framework under the NOSDRA Act. This is heightened by the potential for clashes between

NOSDRA and other government agencies with similar mandates.®*

625 The amendment

It is important to note that the NOSDRA Act is in the process of amendment.
bill seeks to impose tougher penalties on operators who fail to report oil spill incidents and clean
up oil spills.®® In addition, it seeks to re-designate NOSDRA as the ‘National Oil Pollution
Management Agency’ with the responsibility “to prevent, detect, minimize and respond to all oil
spillages and pollution [;] ... coordinate private sector participation in oil pollution management

[and] have access to the “Oil Spillage Liability Trust Fund’ as set up by law.”%’

NOSDRA remains a major player in the framework for environmental protection in Nigeria.
Nevertheless, it is caught in the web of institutional duplicity that exists in Nigeria. As laudable

as the proposed reviews to the NOSDRA Act may seem, its potential for success is not so

823 For a fuller presentation of the achievements of the Agency in other aspects of oil spill detection and response,
see ibid.

824 For instance, NOSDRA’s mandate extends to offshore and onshore oil production facilities. See NOSDRA Act,
supra note 611 at s 7 (a) - (f). Similarly, the Nigerian Maritime and Safety Agency (NIMASA) exercises oversight
over pollution matters in Nigeria’s inland waterways, territorial waters and exclusive economic zone. See Nigerian
Maritime Administration and Safety Act, 2007, ss 22 (1) (i) & 2 (a), online: The National Assembly, Federal
Republic of Nigeria <http://www.nassnig.org>.

625 See Bill SB 175, A Bill for an Act to amend the National Oil Spill Detection and Response Agency
(Establishment) Act No. 15 of 2006 to make Provisions for Proper Cleanup Operations in the Event of an Oil Spill
and for other Matters connected therewith, 2012, online: The National Assembly, Federal Republic of Nigeria
<http://www.nassnig.org> [NOSDRA Amendment Bill].

626 Under the NOSDRA Amendment Bill, the penalty for breach of reporting obligation is a fine of 10 million naira
(about $66,000) for each day that the spill goes unreported. See ibid at s 8 (a) & (b). The bill also seeks to remedy
the vagueness of penalty provisions in the NOSDRA Act by prescribing a fine not less than N3, 000,000 for each
day that a spill is not cleaned up; or imprisonment for a term not exceeding 3 years; or an amount up to 3 times the
costs incurred by the agency as a result of the operator’s default. See NOSDRA Amendment Bill, ibid at s 8. In
addition, the bill establishes strict liability for oil spills and makes defaulting operators liable for removal costs of up
to 15 million naira, depending on the location of the oil installation and the type of vessel. Section 8 (1) (e) provides
that for the purpose of avoiding removal costs, it shall not be a defense that the spill was caused by an accident or
was not deliberate.

627 See NOSDRA Amendment Bill, ibid at s 2 (2). The bill is silent on the proposed Oil Spill Liability Trust Fund.
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promising when one considers that the agency will have to function within the larger regime for

environmental protection that is still plagued by problems of enforcement.

3.3.2.4 Department of Petroleum Resources (DPR)

The Department of Petroleum Resources (DPR) is an arm of the Ministry of Petroleum
Resources in Nigeria.’® The DPR is responsible for the enforcement of environmental
regulations governing the oil industry. Pursuant to this mandate, it developed the EGASPIN in

1991, with subsequent amendments in 2002.%%°

Some notable functions of the DPR include:

Q) Supervising all [p]etroleum [i]ndustry operations being
carried out under licences and leases in the country.

(i) Monitoring the [p]etroleum [i]ndustry operations to ensure

[they] are in line with national goals and aspirations
including those relating to [f]lare down and [d]omestic

[0]as [s]upply [o]bligations.
iii) Ensuring that Health Safety [and] Environment regulations
conform [to] national and international best oil field
practice.®
A major deficiency in the framework of the DPR is the dual role it plays in facilitating full

development of Nigeria’s petroleum resources on one hand and its responsibility for enforcing

environmental regulations in the country’s oil industry on the other.®* The conflict between

828 For a detailed account of the evolution of the Department of Petroleum Resources, see Fagbohun, supra note 6 at
348 — 349. See also, Department of Petroleum Resources, “History”, online: Department of Petroleum Resources
<http:dprnigeria.org.ng>.

629 For a discussion of EGASPIN, see Section 3.3.1.7, above.

820 Department of Petroleum Resources, “Functions”, online: Department of Petroleum Resources
<http:dprnigeria.org.ng>. The DPR has a broad range of functions, which are not considered here mainly because
they do not relate to environmental protection or environmental restoration.

%31 See generally, Faghohun, supra note 6 at 350.
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these roles creates concerns that environmental quality may be sacrificed for commercial

interests.%%2

3.3.2.5 Niger Delta Development Commission (NDDC)

The Niger Delta Development Commission (NDDC) is the current successor in a long line of
commissions created by the Federal Government of Nigeria to address agitations of host
communities in the Niger Delta.?*®* The NDDC was established to “[facilitate] the rapid, even and
sustainable development of the Niger Delta into a region that is economically prosperous,
socially stable, ecologically regenerative and politically peaceful.”®** The activities of the
Commission are administered by a Governing Council which comprises representatives from oil-

producing states, non-oil producing states, oil companies and the Ministry of Finance.®®®

The NDDC mandate covers a broad range of economic, social and environmental issues. With

regards to the latter, it is saddled with the responsibility of:

I. Addressing ecological problems arising from the exploration of oil minerals in the Niger-
Delta area and advising the Federal Government and member states on strategies for
preventing and controlling oil spills and environmental pollution.®*

ii. Working with various oil prospecting companies on matters of pollution prevention and

control.®’

%32 | pid.

%33 For a review of the various boards and commissions that preceded the NDDC, see ibid at 356 — 358.

6% The NDDC was established pursuant to the Niger Delta Development Commission (Establishment) Act, 2000,
Chapter C45, LFN 2004, s 1, online: The National Assembly, Federal Republic of Nigeria
<http://www.nassnig.org> [NDDC Act]. See also Niger Delta Development Commission, “About Us”, online:
NDDC <http:www.nddc.gov.ng>.

6% NDDC Act, ibid at s 2 (1).

%% |pid at s 7 (h).

%7 Ipid at s 7 (i).
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To finance its activities, the NDDC Act empowers the commission to create a fund, to be
capitalized by contributions from the federation account, state governments, oil companies, gifts,
loans, grants, etc.®*®

The NDDC has been lauded for its creation of a master plan for the long term development of the
Niger Delta Region; its corporate governance and funding structures; and its support for
stakeholder participation.®® However, there is a need to improve the framework for
accountability by the commission as it is only subject to the direction, control and supervision of
the president of Nigeria.** Further, the broad mandate of the commission raises concerns about
the extent to which it can evenly apply its resources to economic, social and environmental
concerns of member states. Given the region’s history with environmental contamination, it is
difficult to imagine that environmental concerns will be given priority over economic and social
ISsues.

3.3.2.6 Environmental Restoration in the Institution of the Courts

As the independent arm of government, the judiciary is pivotal to the implementation of
environmental laws and policies. Fagbohun notes that “[w]here the judiciary is assertive,
innovative and inspirational, it will consistently keep the executive and the legislature on their

toes in the implementation of appropriate environmental strategies.”®** This is even truer, given

global consciousness on the need to balance economic interests and environmental concerns.

Some writers opine that Nigerian courts are yet to make their mark in environmental litigation of

642

oil pollution disputes, particularly as it relates to restoration.”™ When such matters have come

%% |bid at s 14. Section 15 of the NDDC Act prescribes the uses to which proceeds from the fund may be applied,

majority of which is for administrative and operational costs. See ibid at s 15.
639 See Faghohun, supra note 6 at 359.

80 NDDC Act, supra note 634 at s 7(3).

81 See Faghohun, “Mournful Remedies”, supra note 214 at 78.

%2 See e.g. Fagbohun, supra note 6 at 334.
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before the courts, they have, for the most, been instituted on the basis of private tort remedies
like nuisance, negligence and trespass.*® In other environmental protection matters brought
under statutes, the courts in Nigeria have found it difficult to recognize damage to the
environment as a special class of tort, distinct from and beyond property damage or personal

injury.®

Some reasons advanced for this trend include the absence of a clearly established right of
standing in environmental disputes®®; limitation periods for instituting actions against the
Nigerian National Petroleum Corporation and its subsidiaries®*®; requirements for pre-action

notice in judicial reviews of administrative action®’; plaintiff’s burden to prove causation; and

843 See Fagbohun, “Mournful Remedies”, supra note 214 (“... the starting point for private litigants seeking
remedies for harm caused by environmental pollution is the common law, using such common law theories as
nuisance, trespass, negligence and strict liability” at 59). For discussions on the benefits and problems of tort
approaches to environmental litigation, see especially, Michael Anderson, “Transnational Corporations and
Environmental Damage: Is Tort Law the Answer?” (2002) 41 Wasburn LJ 399 at 409 — 425.

%44 See Fagbohun, supra note 6 at 334. For a detailed discussion of some of these cases, see text accompanying note
143 and 511, above. See also Fagbohun, ibid at 57 — 80.

%45 Fagbohun notes that while some Supreme Court decisions have upheld the rigid application of locus standi,
others have extended the traditional boundaries of the concept to allow for public interest actions. He argues that
these contradictions at the country’s apex court have created inconsistencies in the exercise of discretion by lower
courts. For a detailed discussion of the concept of standing in relation to environmental litigation in Nigeria, see
Fagbohun, “Mournful Remedies”, supra note 214 at 66 — 73. For cases illustrating judicial contradictions on
standing to sue in environmental litigation in Nigeria, see e.g. NNPC v Sele (2004) AFWLR (pt 223) 1859 CA.
Contra Adediran & Anor v Interland Transport Limited (1991) 9 NWLR (pt 214) 155; Jonah Gbemre v SPDC
Limited & Others (2005) Suit No. FHC/B/CS/53/05.

%4 Section 12 of the Nigerian National Petroleum Corporation Act prescribes a limitation period of one year for
claims against the corporation and its subsidiaries. See Nigerian National Petroleum Corporation Act, 1977, Chapter
N123, LFN 2004, s 12 (1) [NNPC Act]. Given the time lapse between the introduction of a pollutant and the
manifestation of its impact, potential litigants are faced with the challenge of bringing claims for environmental
damage within the limitation period. See Fagbohun, ibid at 65 — 66. See also Gulf Oil Company (Nig) Limited v
Oluba (2003) FWLR (pt 152) 712.

%7 To ensure the smooth running of government and facilitate timely and complete disclosure of evidence prior to
the commencement of a claim; the laws establishing most government institutions provide for notice to be given by
a prospective claimant. For instance, Section 12 (2) of the NNPC Act requires one-month notice before any action is
brought against the NNPC and its subsidiaries. Fagbohun argues that this impedes restoration initiatives, especially
where the environmental risk is so severe that stalling action could lead to irreparable environment consequences.
See Fagbohun, ibid at 63 — 64.
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the absence of an enforceable constitutional right to a healthy environment under Nigeria’s

Constitution®4 64°

Although the resolution of these issues falls squarely on the legislative arm of government, some
commentators argue that the Nigeria judiciary still needs to up the ante of judicial activism in

adjudicating on matters relating to environmental protection.®*

3.3.2.7 The Nigerian Ecological Fund

The Nigerian Ecological Fund (Ecological Fund) was established in 1981 as an intervention
mechanism to address a broad range of ecological problems confronting the country.®** The fund
is financed from a 2% first line charge from the federation account, which is subsequently
disbursed to federal, state and local governments.®®* Although monies received are shared among
the three tiers of government, the Ecological Fund is used to manage the portion accruing to the

federal government.®

848 See Section 3.2, above. See also text accompanying note 137, above.
%9 For a detailed discussion of some of the issues inhibiting the Nigerian judiciary from embracing the green
revolution, see generally, Fagbohun, “Mournful Remedies”, supra note 214 at 57 — 80; N Tobi, “Environmental
Litigation” in S Simpson & O Fagbohun, eds, Environmental Law and Policy (Lagos: Law Centre, Lagos State
University, 1998) at 177; Fagbohun, supra note 6 at 338 — 340; Ogbodo, “Nigerian Judiciary”, supra note 512;
Fagbohun, “Jurisdiction”, supra note 143.
850 See e.g. Fagbohun, supra note 189 (“[T]he judiciary in Nigeria can follow the lead of those in Bangladesh,
Thailand and the European Court of Human Rights to name a few, to innovatively and creatively construe
provisions of laws in ways that will meet the goals of sustainable development and maintenance of ecological
balance” at 78).
%1 The Ecological Fund was established pursuant to the Federation Account Act, 1981, No 1, s 5 (4), online: Policy
and Legal Advocacy Center <http://www.placng.org>.The Act was modified by Decrees 36 of 1984 and 106 of
1992 respectively and further, by the Allocation of Revenue/Federation Account, etc. (Modification) Order of 8th
July 2002 [Federation Account Act]. The range of ecological problems addressed by the fund include soil erosion,
flood, drought, oil spillage, general environmental pollution, habitat degradation, landslides and earthquakes. See
generally, Ecological Fund Office, “About Us: Background”, online: Ecological Fund Office
<http://ecologicalfund.gov.ng> [EFO].
82 \While the federal government receives 48.5% of this sum, state and local governments get 24.5% and 20%,
respectively. See generally, Ecological Fund Office, “FAQs”, online: Ecological Fund Office
6<5r31ttp://ecologicah‘und.gov.ng> [EFO, “FAQs”].

Ibid.
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The Ecological Fund is not involved in the conception or implementation of ecological
projects.®** The Fund is administered by the Ecological Fund Office, domiciled in the Office of
the Secretary to the Government of the Federation.®®® Its main function is to “ensure that the
Fund is efficiently deployed and judiciously utilized in executing projects designed to ameliorate

ecological problems.”®%

From a review of the Federation Account Act, the fund was designed for the purpose of
“Tameliorating] general ecological problems in any part of Nigeria.”®®" However, it appears that
the Ecological Fund is only being used to disburse the federal proportion of monies accruing to
the fund. This has serious implications for monitoring and evaluating the application of the fund
at state and local government levels. Given the mandate of the Ecological Fund Office, it is
difficult to rationalize the need for the creation of separate bodies to conceive and implement
ecological projects. At best, this amounts to unnecessary and expensive duplication of efforts
which furthers bureaucratic processes and hampers overall efficiency. Further, the wide scope of
ecological problems to be addressed by the fund may affect its capacity to direct focused

attention to the long-term resolution of any one problem, restoration inclusive.

854 At the federal level, projects are generally conceived by the National Committee on Environmental Protection
and executed by relevant government ministries and departments. See ibid. At the state and local government levels,
no special mechanisms exists to channel these funds which are disbursed together with other allocations from the
federation account. See News Agency of Nigeria, “Presidency wants States, Councils to Create Offices to
Administer Ecological Fund”, Leadership (15 May 2014) online: Leadership <http://leadership.ng>.

8% See EFO, “FAQs”, supra note 652.

%% |pid.

%7 See Federation Account Act, supra note 651, at s 5 [Emphasis added].
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3.4  Preliminary Conclusions - Common Themes Emerging from a Review of the
Current Legal and Institutional Framework for Environmental Restoration in
Nigeria.

In this chapter, | evaluated the laws and institutions governing environmental restoration in

Nigeria to determine whether a basic legal and institutional framework exists to facilitate the

establishment of an ERF in the country. Most of the legislations reviewed recognize the dangers

of oil pollution and its implications for environmental health. Some of these statutes mandate
clean-up operations in polluted environments while others require compensation to human
victims of oil pollution. Only a few impose penalties from oil pollution; even then, such penalties
do not constitute sufficient deterrence. It is evident from the preceding evaluation that Nigerian
environmental legislations capture the need for restoration of oil polluted ecosystems. It is also
arguable that a basic legal framework exists to facilitate the creation of an EF dedicated to
environmental restoration. On the institutional side, the terms of reference for most government
agencies reviewed includes restoration of polluted lands. Consequently, it is also plausible to
conclude that the current institutional framework for environmental restoration has some

capacity to support the creation of an ERF.

Notwithstanding the existence of legal and institutional support frameworks, several
shortcomings are evident in the design and operation of these frameworks. These gaps are

summarized below:

I. There appears to be widespread duplication of institutions, with similar or intersecting

roles and responsibilities;
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Vi.

Most institutions are conferred with a broad range of responsibilities which raises
potential challenges with enforcement, especially for roles that require consistent, long-

term resources;

Environmental obligations appear to lack statutory clarity and precision, leaving loop

holes that can be used to avoid responsibility for environmental damage;

The punitive framework under most environmental statutes provides little or no
disincentive to operators in the oil industry, when compared with international regulatory

standards for oil exploration and production.

The presence of various funds within the legal framework for environmental protection
suggests a dispersed rather than targeted approach to financing environmental protection
in the country; with economic implications both for government and oil industry

operators who largely finance these funds.

The extant framework appears to adopt a reactionary stance to environmental restoration

and protection.

Put succinctly, the current framework appears to provide too many answers with very few

solutions. As antithetical as this proposition may sound, it is reinforced by a consideration of the

scope of the legal and institutional framework for environmental restoration on the one hand and

the scientific evidence of oil pollution in the Niger Delta on the other.

The strengthening of liability and penalty provisions in proposed amendments to some of these

statutes is encouraging and indicates a reduced tolerance for oil-related environmental pollution.

However, there is a need to review the current application of environmental fines under relevant
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laws to ensure that they are channeled towards restoration projects rather than operational costs
of administrative agencies. This practice is consistent with the Canadian model of creative
sentencing under which courts can that environmental fines are paid into the EDF.®*® Legislative
reviews along these lines would strengthen the deterrence effect under current environmental

laws and create additional revenue streams for the proposed ERF.

Assuming these legislative and judicial hurdles are surmounted, there still remains the challenge
of enforcement. Surmounting this challenge, which appears to be the weak link in the current
legal framework for environmental restoration, will require concerted effort from government,

industry and host communities.

The review in this chapter has highlighted the range of statutes and institutions that exist in the
legal landscape for environmental protection in Nigeria. It is clear that the government
recognizes the need for environmental restoration of polluted lands and the corresponding duties
it creates. It is also apparent that given the scope of the current framework, the country is neither
lacking in laws nor institutions.®®® Consequently, this thesis takes the view that the country needs
a dedicated policy instrument to address the shortcomings in the current legal and institutional
framework for environmental restoration. Building on the frameworks in existing laws and
institutions, a targeted ERF can serve as a vehicle for driving long term environmental

restoration initiatives in Nigeria.®®

%58 Note also that under the Canadian regime, these monies cannot be applied to offset administrative costs or
finance general government projects. See especially, Harry J Wruck, “The Federal Environmental Damages Fund”
(2004) 62:2 The Advocate 217 at 221 — 222 [Wruck] (HeinOnline). See also Section 4.2.5, below.

%9 This view has been consistently expressed in the literature. See e.g. Allen, supra note 224 at 33; SDN et al, supra
note 135.

880 Suggesting ways to address some of the shortcomings in the current regime for environmental protection in
Nigeria, Fagbohun reasons that “[t]he utilization of ecological funds should also be revisited such that while
arguments about liability is ongoing, it will not delay restoration and put vulnerable communities in a state of
helplessness.” See Fagbohun, “Mournful Remedies”, supra note 214 at 76.
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In the next chapter, we consider two EFs that are designed to focus on specific environmental

problems and how this feature has helped in the realization of their stated objectives.
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CHAPTER 4: EVALUATING THE BENEFITS OF TARGETED EFS: INSIGHTS FROM
THE CANADIAN ENVIRONMENTAL DAMAGES FUND AND THE

GLOBAL ENVIRONMENT FACILITY
4.1 Introduction — Scope of Review

This thesis does not only argue for the establishment of an ERF, it also emphasizes the need to
focus the objectives of the fund on environmental restoration. To this end, this chapter aims to
highlight the benefits of targeted EFs using two examples — the Canadian Environmental

Damages Fund (EDF) and the Global Environment Facility (GEF).%®*

To provide some context for the evaluation in this chapter, | present a summary of the origin,
mandate, strategy and governance of the EDF and GEF. Discussions in this chapter do not
exhaust all the aspects of these funds; neither will it review every issue relating to their
operation. Instead, emphasis will be placed on evaluating their thematic focus and how it has

contributed to the success or otherwise of their overall objectives.®®
4.2 Canada’s Federal Environmental Damages Fund
4.2.1 Evolution of the Canadian Environmental Damages Fund

Canada’s EDF was created in 1995 on the authorization of the Treasury Board of Canada as a

special holding/trust account “to receive, hold and eventually expend monies in rehabilitating the

881 justification for the choice of these funds has been provided in Chapter 1, Section 1.5.1, above.

%2 | do not undertake a broad review of these funds for two reasons. First, the aim of this thesis is to make a legal
case for the creation of an ERF. | do not make any propositions regarding the structure of the said fund.
Consequently, discussions on the structure of the EDF and GEF only serve to provide background information and
nothing more. Secondly, the EDF and GEF are evaluated as extended examples and not case studies. This obviates
the need to consider them in great detail.
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environment after pollution has occurred.”®® Before the creation of the EDF, court awards from
pollution damage and monies received from settlements involving the Canadian government

were paid into the Consolidated Revenue Fund by virtue of the Financial Administration Act®®*

665

and could not be applied to environmental restoration projects.”™ According to Wruck, several

incidents created the impetus for the creation of the EDF.?®®

A major reason was the difficulty in
accessing fines awarded in the Canadian Case of Re: Sause Brothers Ocean Towing, 769 F Supp
1147 (D Or 1991) and the United States Court of Appeal Decision in Commonwealth of Puerto
Rico v Zoe Colocotroni, 628 F 2d (1980).%°” Other reasons include concern following the passage
of the Comprehensive Environmental Response, Compensation and Liability Act (CERCLA) 42

USC ss 9601 — 75, that Canada was not seriously addressing the need for pollution control and

environmental restoration.®®

4.2.2 Objectives and Underlying Principles of the Canadian Environmental Damages

Fund

The main objective of the Canadian EDF is to “assist in the rehabilitation of injured or damaged
environmental or natural resources and to ensure that proposed projects to help rehabilitate the

environment are cost effect and technically feasible.”®® The precautionary principle underlies

%3 See Wruck, supra note 658. See also Mac Innis, supra note 218 at 76. The EDF was created as a specified
purpose account i.e. it is maintained separately from the general revenues of the government of Canada. See
Environment Canada, “EDF”, supra note 218.

864 Financial Administration Act, RSC 1998, ¢, F-11, online: CANLII <http:www.canlii.org>. For a list of
exceptions to the requirement to pay fines into the Consolidated Revenue Fund, see Wruck, supra note 658 at 219
%85 Mac Innis, supra note 218 at 76 (noting that the EDF was created to remedy this problem). See also Wruck, ibid
at 219.

%6 For a detailed discussion of the events that triggered the creation of the EDF, see generally, Wruck, supra note
658 at 219 — 221.

%7 See Wruck, ibid.

%8 Ipid.

%9 Mac Innis, supra note 218 at 76.
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the activities of the fund.®”

Wruck advances two reasons for the adoption of the precautionary
principle.’™* “First, without taking such action, there is a greater likelihood that the risk of
pollution will be greater, and therefore the costs in abating the pollution will be greater. Second,
it forces the potential polluter to develop better ways to reduce the risk of pollution before it

occurs.”®"?

4.2.3 Legal Basis for the Canadian Environmental Damages Fund

As earlier mentioned, the EDF was created pursuant to a decision of the Treasury Board of
Canada and not by any legal instrument or statute. Consequently, it has no statutory or regulatory
basis.°”® The absence of a statutory basis for the fund does not appear to have affected its
capacity to receive and disburse funds. As will be discussed in the following section, some
Canadian statutes confer Canadian courts with powers and discretion to direct that fines and
penalties be remitted to the EDF for environmental purposes.®’ In exercise of their powers and
discretion, courts can also subject polluters to environmental audits, require them to perform

community service or pay funds directly to the EDF.®"
4.2.4 Administration of the Canadian Environmental Damages Fund

The fund is administered by Environment Canada, the federal department responsible for
protecting and conserving Canada’s natural heritage.®”® However, Environment Canada works in

consultation with stakeholders, community organizations and environmental groups in designing

870 For a description of the precautionary principle in international environmental law, see text accompanying note
476, above.

671 See Wruck, supra note 658 at 222 — 223.

672 |hid.

®"3 |pid at 221.

®" Ibid at 221 - 222.

®" Iid at 222.

%7 |bid at 217. See also Environment Canada, “EDF”, supra note 218.
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and implementing restoration projects.®”” By doing this, the EDF leverages traditional knowledge
of environmental issues and resources in communities affected by pollution.®”® In addition,
Environment Canada works with other relevant government departments, particularly those
whose enabling legislation provides for the remittance of funds to the EDF.®”® This collaboration
is mostly with regards to determining funding priorities; communicating available funding to

potential applicants; sourcing and reviewing proposals; and making funding recommendations.®®°
4.2.5 Funding Sources for the Canadian Environmental Damages Fund

The EDF is funded by settlements or judgments in civil or regulatory cases involving the federal
government; voluntary payments; and awards obtained through domestic or international liability
funds.®®! It is pertinent to add that fines and monies from court judgments and settlements can be
deposited into the fund whether they relate to past or future damage.®®? However, certain costs,

including cleanup costs, legal costs and actual response costs, are excluded from the EDF.%%

The legal basis for court-ordered remittances can be found in a number of federal statutes that
authorize courts to direct monies to the EDF.®® Examples of these statutes include the Fisheries

Act®®: Canada Shipping Act®® and the Species at Risk Act®®’.*®® In cases where applicable

677 See Wruck, supra note 658 at 217.

%78 |pid.

879 Some examples of these government departments include Fisheries and Oceans Canada and Parks Canada. See
Environment Canada, “FAQs”, online: Environment Canada <http://www.ec.gc.ca> [Environment Canada,
“FAQs”].

%80 I pid.

%81 \Wruck, supra note 658; Mac Innis, supra note 218.

%82 Mac Innis, ibid.

%83 |hid.

684 See Wruck, supra note 658 at 223 — 224.

885 Section 79(2)(f) provides that in sentencing offenders under the Act, courts may direct that monies be paid into
the EDF for the purpose of conserving and protecting fish or fish habitat. See Fisheries Act, RSA 1985, ¢ F-14, ss 79
(2) (d) (F) (g), online: CANLII <http:www.canlii.org>. See also, Environment Canada, “FAQs”, supra note 679;
Wruck, ibid at 223.
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689

statutes do not make provisions for remittance of fines to the EDF, the Criminal Code™™ may be

applied.®® In 2010, the Environmental Enforcement Act®*

required fines collected under nine
statutes to be directed to the EDF.*? These statutes include the Antarctic Environmental
Protection Act®®; Canada National Marine Conservation Areas Act®®; Canada National Parks
Act®®; Canada Wildlife Act®®®; Canadian Environmental Protection Act, 1999%°"; International
River Improvements Act®®; Migratory Birds Convention Act, 1994°%; Saguenay-St. Lawrence
Marine Park Act’®; and the Wild Animal and Plant Protection and Regulation of International

and Interprovincial Trade Act’®"."%2

886 Canada Shipping Act, 2001 SC, ¢ 26, s 193 (d), online: CANLII <http:www.canlii.org> (“directing the offender
to pay an amount for the purpose of conducting research into the ecological use and disposal of the pollutant in
respect of which the offence was committed”).

%87 Species at Risk Act, SC 2002, ¢ 29, ss 105 (g) (h), online: CANLII <http:www.canlii.org>.

688 See Environment Canada, “FAQs”, supra note 679. See also Wruck, supra note 658 at 223.

%89 Criminal Code, RSC 1985, ¢ C — 46 (amended by SC 2014 ¢ 6).

8% The relevant provision under the Criminal Code is paragraph 731 which deals with probation orders. See
Environment Canada, “EDF”, supra note 213 at fn 3. In addition to civil and regulatory matters, court-ordered
contributions to the EDF may also arise from criminal prosecutions of regulatory offences. See generally,
Environment Canada, “EDF”, supra note 218.

%1 The Environmental Enforcement Act is an omnibus legislation that amends the fines, sentencing and enforcement
framework in six acts administered by Environment Canada and three acts administered by Parks Canada. Currently
in its third stage of development, the Act also creates the Environmental Violations Administrative Monetary
Penalties Act (EVAMPA), which provides the authority to issue Administrative Monetary Penalties (AMPS) under
ten federal environmental statutes. See Environment Canada, “Canada’s Environmental Enforcement Act (EEA)”,
online: Environment Canada <http:www.ec.gc.ca>; Environmental Enforcement Act, S.C. 2009, c. 14, online:
Justice Laws Website <http://laws.justice.gc.ca>.

%% Environment Canada, “EDF”, supra note 218.

8% Antarctic Environmental Protection Act, SC 2003, ¢ 20, ss 66 (1) (c), online: CANLII <http:www.canlii.org>.
8% Canada National Marine Conservation Areas Act, SC 2002, ¢ 18, s 27 (1) (h) (n) (), online: CANLII
<http:www.canlii.org>.

8% Canada National Parks Act, SC 2000, ¢ 32, ss 30 (1) (i) () (q), online: CANLII <http:www.canlii.org>.

8% Canada Wildlife Act, RSC 1985, ¢ W-9, ss 16 (b.1) (d.1) (d), online: CANLII <http:www.canlii.org>.

897 Canadian Environmental Protection Act, SC 1999, ¢ 33, ss 291 (f.1) (n) (o), online: CANLII
<http:www.canlii.org>.

%% |nternational Rivers Impairment Act, RSC 1985, ¢ | — 20, ss 45 (g) (p), online: CANLII <http:www.canlii.org>.
%% Migratory Birds Convention Act, SC 1994, ¢ 22, ss 16 (b.4) (b.5) (d.1), online: CANLII <http:www.canlii.org>.
790 saguenay-St. Lawrence Marine Park Act, SC 1997, ¢ 37, ss 21.3 (1) (h) (n) (), online: CANLII
<http:www.canlii.org>.

1 wild Animal and Plant Protection and Regulation of International and Interprovincial Trade Act, SC 1992, ¢ 52,
s 22 (6) (d), online: CANLII <http:www.canlii.org>.

792 See generally, Environment Canada, “EDF”, supra note 218.
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Some provincial environmental statutes also contain creative sentencing provisions which
authorize courts to make orders requiring offenders to pay into the EDF.”®® An example is

Alberta’s Environmental Protection and Enhancement Act’®*./%®

4.2.6 Scope of Application of the Canadian Environmental Damages Fund

Funds from the Canadian EDF are applied to four focal project areas in the following order of

priority:"®

1. Restoration of Damaged Natural Resources
This area receives highest funding priority under the EDF.” The range of activities

contemplated under this heading includes:

a. [Restoring the] same type of natural resources lost, of the
same quality and value in the locale in which the incident
occurred.

b. [Restoring the] same type of natural resources lost, of the
same quality and value in another locale.

C. [Restoring the] same type of natural resource, but of
different quality in the locale where the incident
occurred.’®®

The requirement for restoration activities to be conducted in the area affected by harm is not cast

in stone. Where it becomes impossible to apply monies received to the source of damage, Wruck

%% See Wruck, supra note 658 at 224.

%4 Environmental Protection and Enhancement Act, RSA 2000, ¢ E-12, ss 234 (1) (g), online: CANLII
<http:www.canlii.org>.

705 Examples of provincial cases where the courts have ordered monies to be paid into the EDF include the British
Columbia case of R v Ocean Selector Limited, Court No. 37445, North Vancouver Registry of the Provincial Court
of British Columbia; the Alberta case of R v Canadian Energy Corporation (2003); and the Nova Scotia Case of R v
M/V Baltic Confidence, case no. 1036877. For a detailed discussion of these and other cases, see Wruck, supra note
658 at 224 — 225.

7% See Environment Canada, “EDF”, supra note 218. See also Wruck, ibid at 226.

"7 Environment Canada, “EDF”, ibid.

% Ihid.
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notes that a suitable substitute is identified and funds are applied to a restoration project that

supports an alternative environmental problem.’®

2. Environmental Quality Improvement
The second program focus of the EDF is the improvement of environmental quality in areas

where harm has been caused to wildlife. The scope of activities contemplated here includes:

a. Improv[ing] or enhanc[ing] different natural resources in
the locale in which the incident occurred.

b. Improv[ing] or enhanc[ing] different natural resources in a
different locale.

C. Improv[ing] or enhanc[ing] environments previously

degraded by pollutant discharges or other human induced
alterations (e.g. tidal barriers, dike lands)."*°

3. Research and Development

Proceeds from the fund are also directed towards research and development relating to
environmental harm in respect of which a fine was ordered.”™* Some studies undertaken in this
regard include inquiries into long-term and cumulative impacts of pollutant discharges;
evaluation of factors affecting wildlife; development of environmental damage assessment and

restoration methods; and research into alternative environmental management practices.’*?
4. Education and Awareness

Fund monies may also be applied towards capacity building to encourage stakeholders to combat

pollution, promote environmental restoration and comply with environmental legislations.”** In

applying its funds to restoration projects, the EDF is guided by three principles — the restoration

79 \Wruck, supra note 658 at 227.
710 -
Ibid.
1 |pid.
12 | pid.
3 |bid.
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project must be cost effective, technically feasible and scientifically sound.”™ It is also useful to
note that monies from the fund cannot be applied to offset administrative, training or operational
costs.”™ By the same token, they cannot be used to finance general federal government projects,

infrastructure development, general pollution cleanup, recreation, tourism or conferences.’*°

4.2.7 Evaluating the Performance of the Canadian Environmental Damages Fund

According to Wruck, the EDF is “one of the first such funds created to use a coordinated
approach in restoring the damaged environment to its pre-pollution condition.””*’ This is largely

owing to the following unique features:

I. Monies paid into the EDF are accountable, largely owing to the system of separately
accounting for each award and ensuring that they are applied to projects in the area where

the pollution occurred.”®

ii. The fund is administered through a government department with a specific mandate for

remediation and restoration rather than through the court system.”

iii. Priority is given to restoration projects and initiatives that directly impact the pollution or

environmental harm.”®

iv. The fund is administered based on a management style that promotes collaboration

between stakeholders and interested parties.’*

"4 \Wruck, supra note 658 at 226.
5 1bid.

18 1bid.

" |bid at 228.

8 1bid.

9 1bid at 229.

20 1hid.
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V. All monies paid into the fund are actually used for purposes related to restoration such as
the assessment of environmental damage, eventual restoration or public education on

pollution control.”?

Notwithstanding its unique features, the administration and operation of the EDF is confronted
with several challenges. A major challenge is the difficulty associated with accessing funds.’*®
This is mostly due to the absence of an enabling legislation that expressly provides for court-
ordered payments to the EDF.”** Further, inadequate funding to cover administrative expenses
has hampered the capacity of Environment Canada to pursue beneficial projects.”” Low
awareness and uneven regional implementation have also been cited as major limitations to the

operation of the fund.”*®

Evaluating the performance of the EDF poses some difficulty given the absence of a reference
legal instrument that outlines performance expectations. The EDF has undergone program
evaluation three times since its creation in 1995; it was assessed in 2002, 2009 and is currently
being evaluated.”®” The 2002 evaluation does not provide much information on the performance
of the EDF in relation to its focal areas. The study was primarily dedicated to determining the
effectiveness of the fund in the Atlantic Region of Canada, consistent with the terms of the

original Treasury Board decision.”?® In this regard, the report noted that the programs and

21 |pid.

2 1bid.

2 |bid.

2 bid.

"% bid at 230.

726 See Environment Canada, “Evaluation of the Environmental Damages Fund”, July 2009, online: Environment
Canada <http:www.ec.gc.ca> [Environment Canada, “2009 Evaluation™].

"2 Environment Canada, “2009 Evaluation”, ibid; Audit and Evaluation Branch, Environment Canada,
“Environmental Damages Fund Evaluation” (August, 2002), online: Government of Canada Publications
<http://publications.gc.ca>.

28 |bid at v.
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activities of the fund have proven to be effective in applying resources to the remediation of sites

in respect of which fines were awarded.’®

The 2009 evaluation was conducted as part Environment Canada’s Risk-based Audit and
Evaluation Plan (2008 — 2011) and as a prerequisite for the renewal of the terms and conditions

of the fund.” It was designed to ascertain whether the EDF is:

[i] aligned with and contributing to federal government priorities,
and whether it addresses actual needs (relevance); [ii] achieving or
on track to achieving its intended outcomes (success); [iii] using
the most appropriate and efficient means to achieve its outcomes
(cost-effectiveness/alternatives); and [iv] designed and delivered in
the best possible way (design and delivery).”*

Based on its findings, the report noted that “[t]he EDF is highly relevant in terms of supporting
federal priorities related to environmental enforcement and departmental priorities related to
natural resource rehabilitation[;] environmental quality improvement and conservation];]
research and development[;] and education and awareness.””** In terms of design and delivery, it
found that “[t]he EDF is generally perceived to be delivered as designed ...” On the success of

the fund, the report particularly notes that:

“[t]lhe EDF is widely perceived by recipients and Environment
Canada personnel to be successful in the achievement of program
outcomes - a finding confirmed by administrative files
demonstrating clear achievement of project deliverables and
outcomes in a majority of cases. Evidence from key informants
and project files suggests that the program is most successful in
contributing to restoration objectives, and is somewhat successful
in contributing to education and awareness and research and
development outcomes as well. The primary factors associated
with the achievement of different outcomes concern the resources,

729 H
Ibid.
%0 See Environment Canada, “2009 Evaluation, supra note 717 at 3.
731 H
Ibid.
32 1bid at 4.
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number of projects and number of applications targeting the
priority area.”’™

It is possible to imply from the preceding observation that the targeted thematic focus of the fund
has contributed to its success rating. It also appears to have impacted on the EDF’s financial
efficiency. As was noted in the report, “administrative spending is low, particularly in light of the

national scope and specificity of court conditions related to funded projects.””**

Apart from findings in these performance reviews, the broad range of restoration initiatives
financed through the mechanism of the EDF across Canada indicate that the fund has been

largely successful in promoting environmental restoration.”*> Some of these projects include:

i. A $227,000 project to identify and map the feeding distributions of shearwaters and gulls

in the Bay of Fundy, Nova Scotia. The EDF provided $25,000 in aid."*®

. A $142,550 project for bank revegetation of watercourses in the Témiscamingue MRC

territory of Quebec. The EDF provided partial funding to the tune of $110,000.”’

iii. A $107,880 project for the study of long-term and cumulative effects of contaminants in
soils, surface water and groundwater in Arctic landfills and to protect fish habitat from
deleterious substances identified in the Northwest Territories and Nunavut. The

University of British Columbia was awarded $75,000 by the EDF."*®

iv. A $26,228 initiative for the development of a multi-site water quality monitoring

program to restore local watersheds along MacKay Creek and to hold education sessions

%3 |bid at 5.

¥ bid at 6.

5 A detailed presentation of these initiatives can be found on the web page of the EDF. See Environment Canada,

;‘SIZunded Projects”, online: Environment Canada <http://www.ec.gc.ca> [Environment Canada’ “Funded Projects”].
Ibid.

7 Ihid.

38 |bid.
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to encourage action by local residents.” Project proponents received $15,068 from the

EDF.™4

V. A $98, 605 project for the removal of three major barriers to fish migration and the
creation of 300 meters of habitat to stabilize stream banks and improve water quality in
the Niagara River watershed. The Niagara River Restoration Council received $13,135 in

partial funding from the EDF."*!

Although EDF contributions to these projects are relatively small, they are nonetheless
significant for their impact in advancing restoration schemes and promoting deterrence. These
examples further indicate the broad range of restoration activities to which EDF funds can be
applied. In addition, they speak to an earlier argument on the potential utility of funds with
narrow scopes to create management efficiencies that make for better coordination in project
implementation.”* It is plausible to argue that the EDF is able to facilitate a broad range of
restoration initiatives owing to its focus on environmental restoration projects. Considering its
unique funding stream and challenges associated with these sources; it is conceivable that

maintaining a broad thematic focus may prove to be counter-productive to the goals of the fund.
4.3  The Global Environment Facility

The goal of this review is not to present a comprehensive evaluation of the Global Environment
Facility (GEF). Rather, | seek to summarize the GEF’s focal areas and how the fund’s thematic

design has affected its overall performance. | begin with an overview of the evolution, objectives

39 | pid.
740 | pid.
1 |pid.
2 5ee Section 2.3.2, above.
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legal basis, governance structure and funding sources for the GEF. This is followed by a brief

discussion of the fund’s focal areas and their impact on the overall performance of the GEF.

The GEF cycle is based on four-year funding replenishments and is currently in its sixth
replenishment period (2012 — 2016). Consequently, most discussions in this section will focus on

the fifth replenishment period (2008 — 2012) (GEF-5).

4.3.1 Overview of the Global Environment Facility

The GEF was created by the UNDP, UNEP and World Bank in 1991 as a three-year pilot
program to fund global environmental issues and associated multilateral environmental
agreements.’*® Due to political, organizational and administrative challenges experienced by the
fund in its pilot phase, an agreement was reached at the 1992 UNCED to restructure the GEF.”*
In 1994, the Instrument for the Establishment of the Restructured Global Environment

"Swas ratified in Geneva, Switzerland.

Facility
With the passage of this instrument, the GEF was removed from the World Bank system and
became an independent, separate institution.”*® However, the World Bank continues to host the

GEF Secretariat and serves as both trustee and implementing agency for the GEF Trust Fund and

™3 Suffice to say these three bodies also double as implementing agencies for the GEF. See Establishment of the
Global Environment Facility (Memorandum agreed to by Participating Countries and Providing Background to
Resolution No. 91 — 5), April 1991, 30 ILM 1739. For a detailed discussion of the Pilot Phase of the GEF, see
Laurence Boisson de Chazournes, The Global Environment Facility as a Pioneering Institution: Lessons Learned
and Looking Ahead (Washington, DC: Global Environment Facility, 2003) at 5 - 7, online: GEF
<http:www.thegef.org> [Boisson de Chazournes]. For an excellent account of the debates and design process
surrounding the creation of the GEF, see Helen Sjoberg, “From Idea to Reality: The Creation of the Global
Environment Facility”, Working Paper Number 10 (Washington, DC: Global Environment Facilty, 1994). See also
Charlotte Streck, “The Global Environment Facility — A Role Model for International Governance?” (2001) Global
Environmental Politics 71 at 72 — 75 [Streck].

4 For a detailed analysis of the various challenges faced by the GEF in its pilot phase, see e.g. Fairman, supra note
192 at 59 - 82; Andrew Jordan, “Designing New International Organizations: A Note on the Structure and Operation
of the Global Environment Facility” (1995) 73 Public Administration 303 at 306 — 308.

3 Instrument for the Establishment of the Restructured Global Environment Facility, March 14 — 16, 1994 UN Doc
DP/1994/60, 33 ILM 1283.

7 See Global Environment Facility, “What is the GEF?”, online: GEF <http://www.thegef.org> [GEF, “About”].
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GEF, respectively.”” The GEF was also designated as the interim financial mechanism of the
United Nations Framework Convention on Climate Change’® and the Convention on Biological
Diversity’.”*°

The GEF was created as a “mechanism for international cooperation for the purpose of providing
new and additional grant and concessional funding to meet the agreed incremental costs of
measures to achieve agreed global environmental benefits.””®* It is founded on the principles of
cooperation among its implementing agencies, which it requires to, in turn, facilitate cooperation
between national and local governments, industry, science, environmental groups and the
public.”?

The legal personality of the GEF is not reflective of the norm in international law.”* Unlike most
international organizations created through interstate agreements, the legal basis for the GEF is a
Trust Fund which was established through a resolution of the Board of Directors of the World

Bank.” As legal owner, the bank holds GEF funds in trust and is accountable to the GEF

Council for the performance of its fiduciary obligations.”

7 |bid.

748 See Climate Change Convention, supra note 445”.

74 Convention on Biological Diversity, 1992, 31 ILM 818.

™0 Currently, the GEF serves as financial mechanism for three additional international instruments — The Stockholm
Convention on Persistent Organic Pollutants (2001) 40 ILM 532; United Nations Convention to Combat
Desertification, (1994) 33 ILM 1016; and the Minamata Convention on Mercury (January, 2013). The GEF also
supports the implementation of the Montreal Protocol on Substances that Deplete the Ozone Layer (1987) 26 ILM
1550, in countries with economies in transition. See generally, GEF, ‘About”, supra note 737.

! See Instrument for the Establishment of the Restructured Global Environment Facility, October 2011, at para 2,
online: GEF <http://www.thegef.org> [2011 Instrument].

2 |pid at paras 1 — 3, Annex D (Principles of Cooperation among Implementing Agencies).

783 For an analysis of the legal personality of international organizations, see International Court of Justice,
“Advisory Opinion on the Reparation for Injuries Suffered in the Service of the United Nations”, Advisory Opinion:
ICJ Reports, 1949 174 at 178 — 180, online: International Court of Justice <http:// www.icj-cij.org>.

% Some of the reasons advanced for this include the unwillingness of states to confer the GEF with distinct legal
personality to enter into international agreements within its sphere of operations and the reticence of developed
countries to establisb a new global organization that would create additional global bureaucracies. See generally,
Boisson de Chazournes, supra note 743 at 21 — 22. See also Stephen A Silard, “The Global Environment Facility: A
New Development in International Law and Organization” (1995) 28: 3 Geo Wash Int’l L Rev (formerly George
Washington Journal of International Law and Economics) at 644 — 654 [Silard]; Jake Werksman, “Consolidating
Global Environmental Governance: New Lessons from the GEF?” in Norichika Kanie and Peter M. Haas, eds,
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The governance structure of the GEF comprises the Assembly, the Council and the Secretariat.”®

The Assembly is composed of representatives from participating countries and meets once every
three years to review the performance of the GEF as well as negotiate the replenishment of the
GEF Trust Fund.”” The Council oversees GEF operations; it also reviews and approves its
policies, programs and proposed projects.”® The Secretariat is responsible for the day-to-day
administration of the GEF and is headed by a Chief Executive Officer.”® Although the
Secretariat works out of the World Bank office, it is functionally independent from the bank.”®®
The GEF is also accountable to the Conference of Parties (COP) of the UNFCCC by virtue of
two Memorandums of Understanding under the UNFCCC."®

The GEF receives majority of its funding from voluntary contributions of member states,
determined through replenishment negotiations that are held every four years.”®? The funds are
applied to the incremental or additional costs of measures used to achieve global environmental

benefits in the six GEF focal areas.’®

Emerging Forces in Environmental Governance (Tokyo, NY, and Paris: United Nations University Press, 2004) at
5, online: Global Environmental Governance Project <http://www.environmental governance.org> [Werksman].

755 See 2011 Instrument, supra note 751 at para 1, Annex B.

8 |bid at para 11.

7 |bid at paras 13 & 14. See also Werksman, supra note 754 at 5.

"8 See generally, 2011 Instrument, supra note 751 at paras 15 — 20. See also Werksman, ibid.

™ For a desciption of the roles of the Secretariat, see especially, 2011 Instrument, ibid at ss 20 (a) — (i). See also
Werksman, ibid. For extensive analysis on the influence of the Secretariat on GEF activities, see Lydia Andler, “The
Secretariat of the Global Environment Facility: From Network to Bureaucracy”, Global Governance Working Paper
Number 24, November, 2007, online: GLOGOQOV .org <http://glogov.org>.

7%0°2011 Instrument, ibid at s 20.

761 The Memorandum of Understanding is contained in Decisions 12/CP.2 and 12/CP.3 of 1996 and 1998 of the
COP of the UNFCCC. See United Nations Framework Convention on Climate Change, “Global Environment
Facility”, online: United Nations Framework Convention on Climate Change <http://unfccc.int>. See also Smita
Nakhooda, “The Effectiveness of Climate Finance: A Review of the Global Environment Facility” Working Paper,
October, 2013, at 14, online: ODI <http://www.odi.org.uk> [Nakhooda].

762 See Nakhooda, ibid at 2. See also 2011 Instrument, supra note 751 at Annex C (Financial Provisions for
Replenishment).

783 Nakhooda, ibid; 2011 Instrument, ibid at paras 2 & 3.
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4.3.2 Focal Areas of the Global Environment Facility

The GEF’s focal areas have grown from four, at inception, to six.”®* Presently, the GEF directs
its activities towards the following areas:

I. Biological diversity

ii. Climate change

ii. International waters

v, Land degradation, with emphasis on desertification and deforestation

V. Ozone layer depletion

Vi. Persistent organic pollutants

The scope of activities and projects under each of these areas has been thoroughly evaluated
elsewhere and is not considered in this thesis.”®

To guide implementation of projects in each of these areas, the GEF developed Focal Area
Strategies (FAS) aimed at “formulating long term strategic objectives to guide the activities
under each Focal area.””® The FAS includes one strategy for each of the six focal areas and two
cross-cutting strategies for Sustainable Forest Management and Sound Chemical Management.”®”’

The FAS were created in 2007 to replace the GEF’s 15 operational programs that hitherto served

as a guide for GEF financing.”®

8% At creation, the GEF financed four global environmental problems — global warming, biodiversity loss, pollution
of international waters and depletion of the ozone layer. See Fairman, supra note 215 at 55.

%% See e.g. GEF, “Evaluation of Focal Area Strategies”, supra note 223; GEF Independent Evaluation Office, “GEF
Annual Performance Report 2013” (Unedited Full Report), online GEF IEO <http://www.thegef.org> [2013 APR].
766 See GEF, “Evaluation of Focal Area Strategies”, ibid at 16.

787 Multi-Focal Area Projects address global environmental concerns that affect more than one GEF focal area and
are increasingly becoming an important aspect of the GEF portfolio. They provide guidance on ways to utilize
synergies between focal areas in a consistent and strategic way. See generally, GEF Evaluation Office, “Final Report
of the Fifth Overall Performance Study of the GEF: At Crossroads for Higher Impact” (Unedited) at 7, online: GEF
<http://lwww.thegef.org> [OPS - 5]; GEF, “Evaluation of Focal Area Strategies”, ibid at 16, 17. For a discussion of
these synergies and the potential conflicts they create, see Werksman, supra note 754 at 12 — 13.

%8 GEF, “Evaluation of Focal Area Strategies”, ibid (“... Focal Area Strategies establish the relationship between
the objectives and the resources necessary to achieve these objectives, necessitating a close interrelation of Focal
Avrea Strategies and replenishment process” at 17).
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The FAS for the fourth and fifth replenishment periods of the GEF comprised five basic
elements, including:"®®
I. Long-term strategic objectives;
ii. Strategic programs selected on the basis of importance, urgency and cost-effectiveness;
iii. A results framework comprising impacts and expected outcomes;
iv. Measurable indicators for monitoring and evaluating the progress of expected outcomes
and impacts; and
V. Provisional allocation of funds from the fifth replenishment period and estimated
resources from co-financing.
These elements are significant and important for the following reasons:
a) [They] define the general areas of activity the GEF should
engage in by breaking down the Focal Areas’ overarching
goals into objectives;
b) [They] establish the reason for GEF engagement in a
specific area by describing the corresponding
environmental challenges and explaining the GEF’s
potential to contribute to a solution; and
C) [They] identify the types of GEF activities to be supported
under a certain GEF objective including illustrative
examples of concrete activities to receive GEF financing.””
For a fund that addresses global environmental problems, it is arguable that the GEF’s thematic
focus is narrow. By delineating focal areas of operation, the GEF is able to develop strategies
that provide a clear picture of what it plans to support in any given replenishment period.”* This,

in turn, serves as a basis for project conception and development.””? Building on this design, the

GEF is able to make informed projections regarding resource generation and allocation and

%% GEF, “Evaluation of Focal Area Strategies”, ibid at 16 — 17.
% Ibid at 20.

™ 1bid.

2 1hid.
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eventually manage and monitor project impacts based on prescribed bench marks and in line
with expected output for each focal area.””

Tasked with the responsibility of assessing the extent to which the GEF is achieving its
objectives, OPS-5 notes that the fifth replenishment period “had seen an interesting increase in
multifocal area projects and that progress towards impact was supported through several distinct
mechanisms that ensured broader adoption of the solutions and approaches to globally relevant
environmental problems ...”"" It further concluded that “...on the criteria of ... effectiveness,
sustainability and impact [,] ...[t]he GEF continues to be highly relevant [and] successful in its
interventions.”’”

This assessment is highly suggestive of a causal link between the GEF’s strategy of focusing on
particular environmental problems and the impact of its intervention programs.’’®

4.3.3 Successes and Challenges of the Global Environment Facility

In the period between October 1, 2012 and December 31, 2013, seventy-nine percent of GEF
projects and seventy-one percent of funding in these projects have produced satisfactory outcome
ratings.””” In addition, the GEF is reported to have completed 646 projects, which have an overall
outcome achievement based on “the extent to which project objectives were achieved[;] the
relevance of project results to GEF strategies [;] goals and country priorities[;] and the efficiency

with which project outcomes were achieved.”””® With regards to the quality of implementation

and execution of projects in the GEF’s focal areas, it is instructive to note that out of 489 rated

3 |hid.

" OPS-5, supra note 767 at 5.

"> |bid at 12.

"8 For a detailed presentation of the most recent evaluation of the performance of these focal areas, see 2013 APR,
supra note 765.

7 Ibid at 2.

7 |bid.
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projects, seventy-eight percent have satisfactory quality of implementation ratings.”” Similarly,
eighty-four percent of these projects rate satisfactorily on quality of execution.”®

As with most international organizations, the GEF has had its fair share of challenges. Key
among these is the problem of administrative efficiency.”® This is largely attributed to its
“*pbusiness model’ that includes networking arrangements that have become too complex[;] a
focus on approval of projects rather than programs[;] and an overburdened results-based
management system.”’®? Consequently, OPS-5 has recommended a major overhaul of the GEF’s
business model in the sixth replenishment period (GEF-6)."%

In addition, some commentators have argued for the need to restructure the GEF as an
autonomous authority with distinct legal personality to negotiate agreements with states and
other international organizations.”®* In response, Boisson de Charzournes notes that the GEF is
gradually moving towards formal independence.”®® Earlier concerns regarding a lack of
engagement with the private sector appear to have been addressed, judging from reports on
private sector engagement in OPS-5.7%

Finally, although the 2013 APR reports a significant increase in the ratio of promised and
realized funds from co-financing, it notes that “[f]inancial and institutional risks continue to be
among the most frequently cited threats to sustainability of project outcomes.”®’

Based on a review of OPS-5 and the 2013 APR, the case can be made that these challenges have

not substantially impacted the actualization of the GEF’s objectives. As OPS-5 concludes, “GEF

7 |pid at 3. This is just below the long term average of eighty-one percent.
780 i
Ibid.
781 See OPS-5, supra note 767 at 12. See also, Streck, supra note 743 at 92 — 93.
"8 |bid. See also Werksman, supra note 754 at 6 — 7; Silard, supra note 754 at 616 — 619.
78 See OPS-5, supra note 767 at 15 — 16.
"8 See e.g. Werksman, supra note 754 at 13 — 14.
"8 For a discussion or recent developments illustrating this trend, see especially, Boisson de Chazournes, supra note
743 at 22.
"8 See Streck, supra note 743 at 90 — 91. Contra OPS-5, supra note 767 at 64 — 66.
87 See 2013 APR, supra note 765 at 2.
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projects are effective in producing outcomes ... [and] [s]ustainability and progress toward
impact of these outcomes is promising ...”"®

4.3.4 Preliminary Conclusions

This chapter set out to review the activities of the Canadian EDF and the GEF, their thematic
focus and its impact on their overall success, with the objective of justifying the creation of an
EF dedicated to restoration in Nigeria. The review in this chapter has shown that EFs need not be
created by traditional statutory instruments for them to operate as policy instruments for
addressing environmental problems. This is consistent with the experience of the Canadian EDF
and the GEF, whose legal basis defy conventional procedures for creating similar institutions at
national and international levels. This argument can be extended by analogy to the Nigerian
situation where there is an absence of express statutory mention of the duty to restore.

The review in this chapter also illustrates the potential benefits that accrue from EFs with narrow
scopes. Particularly, the experience of the Canadian EDF and the GEF buttress earlier arguments
on the flexibility that a limited thematic focus offers to address urgent environmental problems
while responding to changing environmental needs. In the final analysis, the review and
evaluation of the Canadian EDF and the GEF in this chapter demonstrates that targeted EFs
create unique opportunities for states to focus resources on environmental priorities, especially

where scientific evidence points to the severity of such problems and the need for urgent

attention.

"8 OPS-5, supra note 767 at 12 [Emphasis in original].
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CHAPTER 5: AFFIRMATIVE ARGUMENT FOR THE CREATION OF AN

ENVIRONMENTAL RESTORATION FUND IN NIGERIA

5.1 Introduction

The reviews in preceding chapters have attempted to construct a legal foundation that supports
this thesis’ argument for the creation of a targeted ERF as a policy instrument to address
recurring problems of environmental degradation in Nigeria’s Delta Region. To guide

discussions in this thesis, four research questions were considered.”®®

The first, second and fourth
questions have been addressed in chapters two, three and four, above. This chapter speaks to the
question: what normative arguments can be made in favor of creating an ERF in Nigeria, given

existing legal structures and equally suitable alternatives?

In addressing this question, this chapter takes cognizance of the analysis conducted in chapters
two, three and four above, which discuss normative premises for the proposition in this thesis.
Building on these normative arguments this chapter also makes recommendations on the legal
design of the proposed fund and suggests ways to address shortcomings in Nigeria’s legal and

institutional framework for environmental restoration.

8 1.4.1 When is the use of EFs appropriate and why are they a preferred legal tool for addressing oil-related
environmental challenges in the Niger Delta?

1.42  What laws, institutions and initiatives exist under the current legal regime to promote environmental
restoration in Nigeria’s oil-producing region?

1.43  What normative arguments can be made in favor of creating an ERF in Nigeria, given existing legal
structures and equally suitable alternatives?

1.4.4  What insights can be gained from the targeted thematic focus of the Canadian EDF and the GEF?
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5.2  Normative Arguments for the Creation of an Environmental Restoration Fund in

Nigeria

The legal case for the establishment of an ERF in Nigeria is built around four normative
arguments. The first argument emphasizes the duty of states to restore trust assets for the benefit
of present and future generations.”®® This argument relies on the theory of intergenerational
equity, evaluated through the lens of the public trust doctrine. The doctrine creates a legal
relationship that obligates states to manage public assets for the benefit of their citizens.””* Based
on the intergenerational aspect of the doctrine, expressed in the theory of intergenerational
equity, this duty of states to restore damaged natural resources is owed to both current citizens
and future generations.’? As has been noted, some implicit constitutional basis can be made for
the public trust doctrine even when it lacks constitutional recognition.””® Consequently, it is
plausible to argue that the Nigerian government has a duty to restore damaged ecosystems in the
Niger Delta and an obligation to pool required resources to fulfill this duty. It is also conceivable
that this duty and obligation exists, irrespective of the unenforceability of the statutory directive

to “protect and improve the environment” under the Nigerian Constitution.”®*

The second argument centers on the potential utility of EFs to pool financial resources required
by states to fulfil their duty restore damaged trust assets. This argument is based on results from

a review of the utility of EFs in studies that have evaluated their performance over time.”> The

70 The duty to restore damaged public resources is one of three duties of states, as trustees of natural assets, under
the public trust doctrine. Among other things, this duty creates a parallel obligation to pool resources to finance
restoration initiatives. For a detailed discussion of these duties and the obligations they create, see Wood, supra note
166 at 165 — 186.

! See generally, Blumm & Wood, supra note 170 at 3, 11. See also Redgwell, supra note 163 at 47.

%2 Redgwell, ibid at 163 — 164. See also Blumm & Wood, ibid at 6, 157.

%% According to Redgwell, the trust element in the doctrine presupposes that the public trust doctrine can function as
a common law construct, without the need for statutory support. See Redgwell, ibid at 64.

% See CFRN, 1999, s 20. See also Fagbohun, supra note 6 at 334 — 336; SDN et al, supra note 135 at 47.

7% See especially, GEF Study, supra note 11; Oleas & Barragan, supra note 302.
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review showed that EFs are ‘innovative financial mechanisms’ and legal instruments that can be
used to generate funds for environmental objectives and promote the continuous implementation
of national environmental laws and policies.””® The assessment further revealed that when
compared to alternative approaches for managing environmental expenditures, EFs provide
greater funding stability, program flexibility and opportunities for stakeholder participation.”’
Building on the first normative argument, it is conceivable that the mechanism of EFs can be
used as a legal tool to assist the Nigerian government in discharging its duty to restore degraded

ecosystems in the Niger Delta.

The third argument underlying the proposition in this thesis is premised on the assessment of
laws, institutions and initiatives for environmental restoration in Nigeria.””® Findings from this
review show that there is a basic legal and institutional framework in Nigeria that recognizes and
supports the goals of restoration.””® However, the evaluation also revealed several gaps that
question the capacity of current laws and institutions to address the environmental situation in
the Niger Delta, especially given the scale of damage and estimated amount of resources needed
to restore the region’s ecosystem.’® Consequently, this thesis argues that existing laws,
institutions and initiatives offer few tools for advancing restoration as a policy alternative.

Building on the second normative argument, this thesis further contends that the creation of an

%8 See Jacqz, supra note 15 at 3; Rosenzweig, supra note 301 at 7. For a summary of other benefits of EFs, see
section 2.3.5, above.

97 See generally, Mitikin, supra note 356 at 10.

7% See section 3.3, above.

7 This satisfies the first of two conditions outlined by the GEF Study as prerequisites for the establishment of an
EF. The second requirement, that the environmental concern being addressed are long-term and necessitate
continuous response over a number of years — has been satisfied by discussions in Chapter one, which summarized
the scope and impact of oil pollution on land and water resources; air quality; public health and socio-economic life
in the Niger Delta. The UNEP Report underscores the severity of environmental damage in the region and the time-
frame to restore the Delta. According to the report, it may take up to thirty years to clean up the region. See
especially, UNEP Report, supra note 35 at 12.

899 For a summary of these shortcomings, see section 3.4, above.
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ERF as an alternative legal instrument will potentially facilitate restoration activities, harness

existing restoration initiatives, and mitigate identified gaps in the current legal framework.

The final argument draws attention to the potential utility of designing EFs with narrow thematic
scopes by evaluating the experience with the GEF and the Canadian EDF. It is evident from a
review of environment-related legislations in Nigeria that provisions relating to environmental
restoration are spread across several statutes, each with its unique scope and requirement. In the
same vein, environmental oversight for restoration is vested in multiple institutions, with
mandates over other environmental and socio-economic issues. This raises questions about the
capacity of these institutions to manage concerted and streamlined restoration activities. On the
contrary, the review of the Canadian EDF and the GEF points to the potential benefits of EFs
that focus resources on severe environmental problems requiring urgent attention.®* Based on
these determinations, this thesis maintains that the creation of an EF is not only incumbent on the
Nigerian government, but the fund should also be dedicated to financing restoration activities in

oil-polluted communities in the country.

While these arguments are not infallible, they present a strong case for the establishment of a
targeted ERF as an alternative legal instrument for addressing perennial oil-related

environmental problems in the Niger Delta.

81 These benefits can be inferred from the range of restoration initiatives financed through the Canadian EDF and
the satisfactory outcomes of projects carried out in the GEF focal areas. See generally, Environment Canada,
“Funded Projects”, supra note 735; 2013 APR, supra note 765 at 2 — 3.
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5.3  Recommendations for Structuring the Proposed Environmental Restoration Fund

in Nigeria

In making recommendations for structuring an ERF in Nigeria, | do not propose to undertake a
detailed inquisition into the legal niceties of fund design. My aim is to suggest some
considerations to guide the legal design of the fund. As earlier noted, no two funds are
similar.2%> Consequently, details of fund design will have to be decided by government and
stakeholders to suit the unique needs of the country. The following recommendations are
instructive in structuring an ERF in Nigeria. They are by no means exhaustive of the

considerations that need to be addressed in creating a fund.®®

5.3.1 Legal Structure of the Fund

In countries with legal systems based on the English common law, EFs are usually established as
perpetual endowments or sinking funds, using a Deed of Trust, Charter or Articles of
Incorporation.?®* In most cases, the legal document creating the trust must be registered in the
appropriate government office, in line with requirements of the relevant statute governing
trusts.® In Nigeria, the Law of Trusts is governed by statutes and case law.2® Consequently, a

determination will have to be made on the governing law of the proposed fund. However, some

82 Bayon et al, supra note 9 at 3.

83 For addition information on these and other considerations, see e.g. Oleas & Barragan, supra note 302 at 6 — 11;
Lambert, supra note 287 at 8; Nakhooda, supra note 761 at 7; Spergel, supra note 316 at 11.

84 See Spergel, ibid at 11.

%5 | pid.

806 The Law of Trust was part of the received English law into Nigeria, which comprised of the Common Law, the
doctrines of Equity and Statutes of General Application. In Nigeria, the Law of Trusts is governed by statutes and
case law. Statutory provisions on the Law of Trust feature in several legislations governing a wide range of issues,
including matters relating to family law, wills, company and investment law. For general and summary discussions
of the nature of the Law of Trust in Nigeria, see e.g., JO Fabunmi, Equity and Trusts in Nigeria (lle-Ife, Nigeria:
Obafemi Awolowo University Press, 2006); Ese Nkadi, “Nigeria: International Estate Planning Guide — IBA
Individual Tax and Private Client Committee”, online: International Bar Association <http://www.ibanet.org> at 8;
CO Adekoya & Taiwo E Adewale, Equity and Trusts 11, Lecture Notes, (School of Law, National Open University
of Nigeria, 2010), online: National Open University of Nigeria <http://www.nou.edu.ng> at 4 —11.
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common law countries have successfully created EFs without statutes.?’” Thus, the ERF as
proposed need not be a creation of statute. Determining the legal structure of the fund is
important, particularly for purposes of administrative and judicial review of fund operations. It
will be useful to consider the implications of alternative approaches in deciding the legal basis of

the proposed fund.
5.3.2 Funding Sources

Financing the fund may prove to be a thorny issue in structuring the ERF as proposed. This is
because there are existing financial commitments to environmental protection on the part
government and oil companies in Nigeria.?® More importantly, economic considerations and
potential implications for corporate bottom lines will weigh in heavily in deciding how to finance
the fund. Consequently, a major consideration for government and stakeholders is to determine
the source(s) for financing the fund and the scope of contribution. This may include annual
government subventions; pollution taxes; contributions from Corporate Social Responsibility and
Community Development budgets of oil companies; grants and even voluntary contributions

from local and international donor organizations.’® The view has been expressed that spreading

87 An example is the Canadian EDF, which was created pursuant to a Treasury Board Decision. See Wruck, supra
note 658 at 221.

8%The Nigerian government currently appropriates huge sums of money to various agencies with environmental
protection mandates like NOSDRA and NESREA. Both agencies are funded by take-off grants, annual subventions
and budgetary allocations from the federal government, amongst other sources. See e.g. NESREA Act, supra note
600 at ss 13(2)(a)(b); NOSDRA Act, supra note 611 at ss 11(a)(b). Similarly, oil companies reportedly made huge
direct and indirect investments in clean-up operations in the Niger Delta. For instance, Royal Dutch Shell Plc. notes
in its 2013 Annual Sustainability Report, that it contributed $69.8 million to the NDDC in 2013. See Royal Dutch
Shell Plc, “Sustainability Report 2013”, online: Shell Global <http://www.shell.com> at 23. As earlier noted, one of
many mandates of the NDDC is to address ecological problems arising from exploration of oil minerals in the Niger
Delta. See NDDC Act, supra note 634 at s 7 (h).

89 Other potential sources include multilateral bank funding, bilateral donor support as well as special taxes and
fees. See generally, Ruth a Norris, “Raising Capital” in Ruth A Norris, ed, The IPG handbook on Environmental
Funds: A Resource Book for the Design and Operation of Environmental Funds (NY: PACT Publications for The
Inter-Agency Planning Group on Environmental Funds, 2000), online: Geocities
<http://www.geocities.com/shores_system/ef/ef _handbook.html> at 30 [Norris, “Raising Capital”]. See also
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the avenues for financing the fund holds greater advantage over a single-source approach to
capitalizing the fund.®® The investment of court-based settlement monies under the Canadian
EDF may be difficult to replicate in the Nigerian situation, given current constraints to litigation

of environmental damage cases.®™*

In addition to considering the source and scope of contributions, it is also important to define
disbursement mechanisms for the fund as proposed.®*? These mechanisms may include grants,
loans or interest rate subsidies and will depend on several factors including the financial,
administrative and technical capacities of the fund.®'® Further, stakeholders will have to decide
on the structure of the fund, i.e. whether it will be a revolving fund, sinking fund, endowment or
hybrid fund.®** Whatever is agreed, it is important to have a fundraising strategy that explores
various options for accessing funds in other to mitigate potential cash flow problems to the

proposed ERF 2%

5.3.3 Establishing Project Priority Areas

Delineating clear project priorities is another important consideration in structuring the proposed

ERF.2® This aspect of fund design is particularly important because it feeds into the

Spergel, “Resource Mobilization”, supra note 325 at 37 — 38; Lambert, supra note 287 at 9 - 12; Danish, supra note
5at 161.

810 See especially, Oleas & Barragan, supra note 302 (“Diversification of funding sources reduces the risks
associated with depending on a single source, primarily the risk of delays and interruptions in project support due to
fluctuations in donated funds, or changing yields on investment from a single fund” at 12).

811 See discussions in section 3.3.2.6, above. See also Fagbohun, “Mournful Remedies”, supra note 214 at 59 — 73.
812 See especially, Organization for Economic Cooperation and Development, The St Petersburg Guidelines on
Environmental Funds in the Transition to a Market Economy, OCDE/GD(95)108 (Paris: OECD, 1995) at 8 [St
Petersburg Guidelines].

813 |hid.

84 For a general discussion on the nature of these funds, see Lambert, supra note 287 at 9.

815 See Norris, “Raising Capital”, supra note 809 (“Successful fundraising generally requires a well-thought-out
strategy involving program planning and financial needs assessment as well as research of the various potential
sources to determine which may actually be available to any given fund.” at 30).

816 See St Petersburg Guidelines, supra note 812 (“Environmental Funds should have clear spending priorities and
guidelines based on overall environmental policy goals and priorities” at 8) [Emphasis in original].
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capitalization of the fund.®"’ It is also a useful consideration in the short to medium term, to
avoid difficulties associated with evaluating project performance and balancing grant
portfolios.*® According to the 2000 IPG Handbook, “[t]he basic vision of the fund and its
strategic focus should be in place before making decisions on design issues.”®*® This involves
defining the thematic and regional focus of the fund; the environmental problem to be addressed
and strategic activities that will be funded to address these problems.®® Other major
considerations include determining criteria for project selection and delineating the range of fund

beneficiaries.??!

Consistent with previous arguments in this thesis, it is crucial that the proposed ERF is designed
to focus on restoration of oil-polluted environments in the Niger Delta.®”> Underscoring the need
to avoid bogus and over-ambitious priorities, Oleas & Barragan note that “...early definition of
priorities is considered a best practice in EF management.”®? The flexibility offered by
narrowing the scope of the fund creates opportunities for progressive reviews as environmental
conditions change.”* This is particularly important in the Nigerian context where several

environmental challenges compete for government attention.

817 |bid (“...Funds need to have well-designed program and project cycles to ensure cost-effective use of resources”
at 8) [Emphasis in original].

818 See 2000 IPG Handbook, supra note 23 (“EFs that have been most effective have defined a clear role for
themselves and established measurable indicators for the achievement of defined impacts” at 16). In addition,
establishing project priority areas helps to reduce the administrative burden of processing large amounts of project
proposals. See Oleas & Barragan, supra note 302 at 9.

%19 See 2000 IPG Handbook, ibid at 15.

820 Norris, supra note 300 at 16.

821 |bid at 17.

822 See discussions in section 2.3.2 above.

83 |bid at 10. See also, Norris, supra note 300 at 16.According to Smith & Gonzalez, the most effective EFs are
those that have “defined a clear role for themselves within the countries in which they operate.” See Smith &
Gonzalez, supra note 150 at 27.

84 The Canadian EDF is a notable example in this regard. Although monies paid into the EDF are only used to fund
projects in the area where the pollution relating to such funds occurred; such monies can also be applied to other
purposes like research and education, provided they are tangential to the fund’s overarching goal of environmental
restoration. See Wruck, supra note 658 at 222.
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5.3.4 Governance of the Fund

Deciding on the composition and structure of the governing board has been described as “... the
most difficult and time-consuming aspect of setting up a trust fund or foundation.”®?® Diversity is
a key consideration in constitution the governing board, whose composition should reflect the
interests of government, industry, local communities and NGOs.?® There is a need to strike a

balance between the number of government, private and minority representation on the board.®?’

Notwithstanding the need for balance, it is important for the Nigerian government to take a lead
in the governance of the fund.®® Given the number of government ministries and agencies in
Nigeria, it will be necessary to identify the specific institution with oversight over the fund’s
activities and to avoid politicizing the fund.®* It is suggested that such institution should have

absolute environmental mandate in order to avoid conflicts of interests and roles.

Whatever the composition, the board must be self-assessing, dynamic and flexible, and should

operate on the principles of transparency and participatory democracy.®* Furthermore, the fund

825 Guerin-McManus, supra note 306 citing Starke, supra note 307 at 7, fn 115. For a concise presentation of
guidelines for structuring governing bodies of EFs, see especially, Bruce Moffat, “Governance of Environmental
Funds” in Ruth A Norris, ed, The IPG handbook on Environmental Funds: A resource Book for the Design and
Operation of Environmental Funds (NY: PACT Publications for The Inter-Agency Planning Group on
Environmental Funds, 2000), online: Geocities <http://www.geocities.com/shores_system/ef/ef _handbook.html> at
13 - 15 [Moffat].

826 Guerin-McManus, ibid at 15.

827 See generally, Oleas & Barragan, supra note 302 at 6; Guerin-McManus, ibid at 15 — 16 (“If there are too many
government representatives on the board, local officials might see the fund as a branch of the ministry and will be
unwilling to share power. Moreover, other stakeholders may feel that the fund only serves the government’s agenda
and be less willing to support it” at 16).

828 Based on findings from a study of EFs in Latin America and the Caribbean, Oleas & Barragan report that the
support of national governments was crucial to the capitalization of the funds considered. See Oleas & Barragan,
ibid.

829 See Moye, supra note 14 at 11

80 See generally Moffat, supra note 825 at 15. See also Guerin-McManus, supra note 306 at 17.
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should “aim to keep [its] administrative structures light, involving where possible, outside

expertise and institutions.”®%

5.3.5 Monitoring and Evaluation®®

More donors and funders are starting to require EFs to report on project and program
performance.®** Generally, project monitoring is carried out through reviews of periodic reports
and field visits.2** These reports provide information on matters such as the number of projects
supported, amounts disbursed for those projects and program outcomes, including low-

performance areas and how to improve them.?®

Given the long-term investment of resources that is contemplated under the proposed ERF,
premium will have to be placed on developing rigorous monitoring and evaluation mechanisms
to measure project impacts and facilitate performance reviews.®®® Consideration should also be

given to developing and defining project impacts, performance indicators and useful monitoring

81 See St Petersburg Guidelines, supra note 812 at 8.

82 Monitoring and evaluation are two separate but related management tools used to measure the performance and
impact of EFs. See Smith & Gonzalez, supra note 150 at 26. Monitoring involves “a continuous process of
collecting and analyzing information to measure the progress of a project or program towards expected results ...
and provides managers and participants with regular feedback that can help determine whether a project or program
is progressing as planned.” See Smith & Gonzalez, supra note 150 at 26. On the other hand, evaluations are
“periodic assessments that answer questions about why results are or are not being achieved, what unintended
consequences of a project there may be, and what lessons are being learned from experience... [They] can also
examine whether assumptions continue to be valid or whether causal linkages are proving to be correct.” See
especially, Smith & Gonzalez, supra note 150 at 26 [Emphasis in original].

82 The need for monitoring and evaluation of programs and projects of EFs is underscored by their unique
contributions to understanding the overall performance of an EF. According to Smith & Gonzalez, “program level
monitoring and evaluation ...measure[s] the broader results sought from the sum of individual activities [while]
[p]roject level monitoring and evaluation allows EFs and the recipients of their support to measure the performance
and impact of each individual project or activity.” See especially, Smith & Gonzalez, ibid at 27. For a discussion of
key considerations and best practices in program and project monitoring and evaluation, see especially, Smith &
Gonzalez, ibid at 27 — 29.

84 See GEF Study, supra note 11 at 37.

85 Smith & Gonzalez, supra note 150 at 27 - 29; Oleas & Barragan, supra note 302 at 10.

86 This is consistent with concerns that most evaluations of EFs in developing countries have focused “more on the
institutional aspects of environment fund development ...than the impact that these funds have had on biodiversity
conservation and the environment.” See e.g. Moye, supra note 14 at 19. See also GEF Study, supra note 11 at 33
(noting that majority of funds evaluated do not include biodiversity impacts in their monitoring and evaluation).
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and evaluation frameworks to facilitate performance assessments and results measurement.®*" In

addition, Oleas & Barragan suggest that managers and beneficiaries of programs and projects
should be included in the monitoring and evaluation process to enhance their planning and
accountability skills.2*® Overall, it is important to ensure that the fund engages in continuous
internal monitoring and periodic external evaluations to determine its progress, impact and

challenges.®®
5.3.6 Auditing

One of the factors identified by the GEF for the successful operation of a fund is the existence of
a basic framework of legal and financial practices, including auditing.?* Environmental Audit

involves a:

systematic, documented verification process of objectively
obtaining and evaluating audit evidence (verifiable information,
records or statements of fact) to determine whether specified
environmental activities, events, conditions, management systems,
or information about these matters conform with audit criteria
(policies, practices, procedures or requirements against which the
auditor compares collected audit evidence about the subject
matter).5*!

87 GEF Study, ibid at 58.

88 Oleas & Barragan, supra note 302 at 10.

89 See Smith & Gonzalez, supra note 150 at 28. See also St Petersburg Guidelines, supra note 812 at 28.

80 GEF Study, supra note 11 at ix, 49, 55.

841 See Department of Water Affairs and Forestry, Environmental Monitoring and Auditing Guidelines (EM&AG),
2d ed, Integrated Environmental Management Sub-Series No.1.7, (Pretoria, South Africa: Department of Water
Affairs, 2005), online: Department of Water and Sanitation, Republic of South Africa <http://www.dwaf.gov.za> at
28 [Environmental Monitoring & Auditing Guidelines]. This definition is a broader adaptation of the definition of
environmental audit by the International Standards Organization (1SO) in ISO 14001: 2004, which “specifies
requirements for an environmental management system to enable an organization ... develop and implement ...
polic[ies] and objectives which take into account legal requirements and other requirements to which the
organization subscribes, and information about significant environmental aspects.” See generally, International
Standards Organization, “ISO 14001:2004; Environmental Management Systems — Requirements with Guidance for
Use”, online: 1ISO <http://www.iso.org>.
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Put succinctly, auditing involves the process of comparing actual conditions to expected
conditions.®* It builds on results from the monitoring process by assuring its accuracy and
relevance.®*® Consistent with the philosophy of environmental stewardship, auditing provides a
benchmark for assessing environmental programs and helps to facilitate effective and efficient

decision-making on project and administrative issues.>*

In the context of the proposed ERF, various types of audits are possible. These include
management audits, regulatory compliance audits and performance audits.®*® These audits can be
conducted at program, project or strategic levels, depending on the purpose of the audit.®*® Some
key issues to address include the development of an audit plan, detailing the scope, objectives,
criteria and schedule of the audit.®*’ Others include the selection and appointment of an

848

auditor.”™ According to Pinero, the creation of an audit plan should be guided by three major

considerations — conformance, consistency and continual improvement.?*® More importantly,

82 Edwin Pinero, “Introduction to EMS Auditing Accounting Concepts and 1SO 14000”, online: Office of the
Federal Environmental Executive <https://www.fedcenter.gov> at 1 [Pinero]. The subject of auditing frequently
features in accounting and economic literature. Consequently, | adapt these perspectives in making
recommendations for designing an audit program for the proposed ERF.

83 See Environmental Monitoring & Auditing Guidelines, ibid.

84 United States Environmental Protection Agency, Environmental Audit Program Design Guidelines for Federal
Agencies (Washington, DC: US Environmental Protection Agency, 1997), online: United States Environmental
Protection Agency <http://www.epa.gov> at 11 — 13 [EPA, “Design Guidelines”]. For a comparative analysis of the
benefits and potential disadvantages of environmental audits, see especially, Pinero, supra note 842 at 4 — 5.

83 For a general discussion of the nature and objectives of these and other categories of audits, see Environmental
Monitoring & Auditing Guidelines, supra note 841 at 29 — 34. See also, Pinero, ibid at 3 - 4.

86 Environmental Monitoring & Auditing Guidelines, ibid.

87 The audit scope describes the units (organizational, functional and programmatic) of the fund to be audited; the
objectives outline the reason for the audit, which is usually to show conformity to some audit criteria or standard;
the audit criteria may be some widely accepted standard or an aggregate of what the fund set out to achieve in a
given period; the audit schedule highlights the intervals and frequency for conducting the audit. For a detailed
description of the elements of an audit plan, see especially, Pinero, supra note 842 at 6 — 10.

88 Auditors may be individuals or private accounting firms but must possess appropriate skill and competence to
manage the auditing process. See Pinero, ibid at 10 — 11; St Petersburg Guidelines, supra note 812 at 16.

89 pinero, ibid at 8. These concepts are described as the three C’s of 1SO 14001 (Environmental Management
Systems Auditing). Defining these concepts, Pinero states that “[clonformance relates to addressing each of the
requirements of the standard, i.e., “the shalls”. Consistency relates to how well ... objectives and targets reflect ...
policy commitments [and whether] ... personnel [are] trained on ... correct legal and other requirements ... Finally,
Continual Improvement requires that the system [fund] lead to improvements in the system itself [fund
administration] as well as with environmental performance.” See Pinero, ibid at 8. It is also important to note that
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findings from the audit should trigger improvements in under-performing areas and foster a

culture of continuous environmental improvement.®*°

5.3.7 Additional Considerations for designing the proposed Environmental Restoration Fund

Preceding discussions highlight major aspects of fund design but do not cover the breadth of
issues to be considered in structuring the proposed ERF in Nigeria. Other issues that need to be
considered include the development of an investment strategy, a fund allocation process and a

robust risk management program.®*

It is also important to note the impact of the legal design process on the overall performance of
the fund. In the context of fund design for transitioning economies, the Organization for
Economic Cooperation and Development (OECD) notes that “[w]ithout careful design and
management ... the potential advantages of Funds could become defects.”®? Consequently, the

OECD cautions that:

...allocating and disbursing revenues outside the government
budget may create long-term economic inefficiencies. Well-
designed procedures and incentives are needed to ensure that
Environmental Funds target priority environmental problems and
that Fund revenues are spent effectively. This requires effective
project appraisal techniques as well as financial and accounting
procedures. Funds should ensure transparency and they should be
accountable to government, [p]arliament, and the public for their
actions ...%*

various auditing standards have been created by different industries to guide the auditing process. With regards to
environmental audit, the International Standards Organization (ISO) developed the Standards for Environmental
Management Systems (EMSs), which contains guidelines for environmental audit tools and procedures. Other ISO
Standards in relation to auditing include ISO 14010 (General Principles for Environmental Auditing); ISO 14011
(Auditing of Environmental Management Systems) and 1SO 14012 (Qualification Criteria for Environmental
Auditors). For a discussion of these standards, see EPA, “Design Guidelines”, supra note 844 at 10 — 11. The ISO
standards are significant “because they represent a formal international standard, accepted by many nations, rather
than an ad hoc auditing standard.” See EPA, “Design Guidelines”, supra note 844 at 11.
80 pinero, ibid at 24; EPA, “Design Guidelines”, ibid at 11.
81 See especially, Nakhooda, supra note 761 at 7.
:22 See St Petersburg Guidelines, supra note 812 at 7.

Ibid.
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A further consideration in the design of the proposed ERF is the need to situate its operation
within the context of other socio-economic concerns.®* This is consistent with the view that EFs
do not operate in a vacuum.®*®> Consequently, a review of the overarching framework of laws and
institutions governing environmental protection in Nigeria is imperative. The next section

provides some suggestions in this regard.

54  Recommendations for Changes to the Legal and Institutional Framework for

Environmental Restoration in Nigeria.

The literature is replete with suggestions for improving the legal framework for environmental

856

protection in Nigeria.” Without attempting to replicate them, the following changes are

necessary to complement the role of the ERF as proposed:

i. The framework for enforcement of environmental laws needs to be reviewed to

guarantee an actionable right to a healthy environment.

ii. The judiciary should be encouraged to adopt proactive and pragmatic approaches to

environmental dispute resolution.

iii. The absence of baseline information on spills and related demographics calls for the
creation of an environmental database to aid planning, provide official information and

reduce propaganda.

84 Oleas & Barragan, supra note 302 (“Environmental issues need to be addressed along with fundamental
economic and social concerns in these times of increasing levels of poverty, globalization and free markets. It is in
this context that EFs must work” at 13).

8% See Wruck, supra note 658 at 228.

86 See e.g. Fagbohun, supra note 6 at 509 - 552; Adeh, supra note 64 at 322 - 324; Allen, supra note 216 at 145 -
157; Oshionebo, supra note 226 at 124 — 129.
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(\2 Policy making and implementation should be guided by anthropocentric and bio-centric

notions of environmental protection.

V. Environmental roles and responsibilities within relevant government ministries,
departments and agencies should be streamlined to promote efficiency, reduce waste, and

mitigate conflicts.

Vi, Environmental guidelines and standards for the oil industry should be strengthened to
reflect stronger provisions on liability and punishment for environmental harm, consistent

with international standards.

54 Considerations for Future Research

The arguments in this thesis for the creation of an ERF in Nigeria have largely relied on
analogies from various types of EFs. There is little legal and policy research to provide guidance
on the utility of ERFs in practice. Even where such research is present, very few ERFs have been
created. Furthermore, there are little or no studies measuring the relativity between thematic

design and overall performance of EFs.

Consequently, some areas for future studies with direct policy implications include research
projects focusing on the impact of project priority areas on the overall performance of EFs and
the legal design of ERFs in developing resource economies. Others include a comparative study
on the performance of EFs with broad themes vis-a-vis those with narrow thematic focus, and

interdisciplinary research into the legal and financial implications of funding options for EFs.

In addition, there is considerable room for further research on the possibility of extending the

boundaries of the precautionary principle to include normative uncertainty in international law.
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5,5 Summary and Conclusion

This thesis began by highlighting the challenges of oil-related environmental pollution,
especially in developing resource countries like Nigeria where more often than not, economic
and social interests trump environmental objectives. It described the impact of oil pollution
activities in the Niger Delta region of Nigeria, and emphasized the effect of these activities on
water resources, marine life, air quality, public health and socio-economic life in general. Based
on a preliminary assessment of governmental response to environmental degradation, the thesis
surmised that existing laws, institutions and initiatives appear to have failed in changing the

environmental situation in the Niger Delta.

With a few exceptions, legal research on oil pollution in Nigeria has focused on proposing the
creation of additional legislations, agencies and committees to address recurring problems of
environmental degradation in Niger Delta communities. This thesis takes a different approach,
maintaining that the country has sufficient laws and institutions. It argues instead that the
severity of environmental contamination in the Delta region calls for the creation of an ERF, as a
targeted policy instrument to harness and give effect to current laws and institutional mandates

for environmental restoration.

This thesis has shown that EFs can be justified when environmental concerns are long-term and
require continuous response over a number of years, and when activities and resources needed to
tackle such environmental problems are beyond the capacity of existing institutions. Further, the
thesis concludes that these two conditions are present in Nigeria, based on findings from the
UNEP Report and an assessment of current laws and institutions for environmental restoration in

Nigeria. Grounded on a recognition of the duty of states to restore damaged assets for the benefit
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of present and future generations; the thesis also finds that the creation of an ERF can be justified
using the public trust doctrine and the theory of intergenerational equity. Perhaps more
significantly, the assessment further revealed that EFs can function, in the Nigerian context, as

environmental policy instruments where they are not designed as a product of statutes.

To support the argument for an EF dedicated to restoration; this thesis also highlighted potential
benefits of funds with narrow scopes over those with broad thematic focus, and reviewed the
experience of the Canadian EDF and the GEF as extended examples. Furthermore, it revealed
that narrow-themed EFs could be more flexible and more efficient than funds created to address

several environmental problems.

In the final analysis, this thesis did not to set out to provide fool-proof legal basis for the creation
of an ERF in Nigeria. Rather, it sought to highlight the potential utility of ERFs as policy
instruments for addressing long term environmental problems. By the same token, this thesis
does not claim that the proposed ERF has the capacity to fully address the legal problems in
focus. Rather, in justifying their creation, this thesis suggests a means outside the norm of
legislation to facilitate, finance and ensure continuous restoration in the Niger Delta, particularly

since oil production remains an ongoing activity in the region.

The preceding review has shown that the establishment of a targeted ERF is potentially useful,
not only for the purpose of facilitating long-term restoration initiatives in the Niger Delta but
also because it helps to bridge identified gaps in the current legal and institutional regime for
environmental protection in Nigeria. Further, the thesis has demonstrated that through the
creation of a dedicated ERF, the Nigerian government will be fulfilling its duty to restore

damaged natural assets for the benefit of present and future generations.
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Undoubtedly, Nigeria needs her oil and her environment. Creating a fund to address perennial
problems of environmental degradation arising from oil pollution has the prospect of revamping
key factors of production necessary for economic growth. It will create jobs, encourage local
industries and advance research in restoration science and related disciplines. These snowball
effects will potentially accrue to government, businesses and affected communities.
Consequently, emphasis should not be placed on prioritizing economic interests over
environmental concerns and vice versa. Rather, attention should shift towards recognizing the
economic wealth in a healthy environment and maximizing this wealth for the benefit of current

and future generations.
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