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Creative Sentencing in Environmental
Prosecutions, the Canadian Experience:
An Overview

JOHN D. CLIFFE, Q.C.*

Background

For obvious reasons the most important hearing in a criminal prosecution is
sentencing. The same is true in an environmental prosecution.

Coming clearly from the Supreme Court of Canada is the signal to the
trial courts that sentencing offenders for violations of environmental statutes
must be taken seriously."

The Supreme Court of Canada has described the prevention of pollution
of our lakes, rivers, and streams as a matter of “great public concern.”” It has
also stated that protection of the environment has “emerged as a fundamental
value in Canadian society.”® In Reference Re Section 94(2), the majority of the
Supreme Court of Canada, in its analysis of the constitutionality of a provision
of the British Columbia Motor Vehicle Act, stated that “[i]ndeed, the public
interest as regards ‘air and water pollution offences’ requires that the guilty be
dealt with firmly*

In R. v. Vac Daniels Ltd., the Nova Scotia Court of Appeal, hearing sen-
tence appeals by a corporate offender and its president upon their convictions
under the provincial Environmental Protection Act, acknowledged the ser-
iousness of violating such legislation, and stated: “Violations of rules for the

* Given that my paper is an overview, I will base my comments upon my experience with creative
sentencing in cases heard in the courts of British Columbia, Yukon, the Northwest Territories, and
Nunavut. I will also reference some federal environmental legislation.
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protection of the environment strike at the interests of all individuals and call
for strongly deterrent penalties”®

In R. v. Terroco Industries Ltd., the Alberta Court of Appeal considered a
sentence appeal by a corporate offender in relation to a release of chlorine gas
from a truck hauling liquid chemicals and stated that “sentencing principles
for environmental offences require ‘a special approach””®

Accordingly, both Crown counsel and defence counsel should be famil-
iar with the sentence or penalty provisions in the applicable environmental
legislation, and especially the so-called “creative sentence” sections contained
therein as well as other “creative” options. I pause to note that not all environ-
mental legislation has creative sentence options.

Counsel should also be familiar with the relevant principles of and factors
relating to sentencing set out in the common law and the applicable legislation.”

The courts have stated many times that deterrence is the paramount prin-
ciple of sentencing in prosecutions of environmental offences. In Terroco, the
Alberta Court of Appeal stated that “[a] key component of sentences imposed
for breaches of environmental protection statutes should be specific and gen-
eral deterrence”®

In addition counsel should be aware of different approaches to sentencing
depending upon where the offence occurred and the nature of the environ-
ment impacted or potentially impacted by the offence. The courts in northern
Canada have adopted such an approach”

In R. v. City of Igaluit, the court sentenced a municipal government for
release of untreated sewage into arctic marine waters, and stated:

Experience has shown that damage to an arctic environment is eas-
ier to prevent, than it is to repair. All of these circumstances suggest
that the commission of an environmental offence in the arctic region
should attract severe penalties, penalties commensurate not only with
the elevated risk of environmental damage, but with the high costs
associated with rehabilitation of the affected areas.

In Nunavut, corporate citizens who knowingly engage in activ-
ities that have the potential to cause damage to an arctic environment
are “stewards” of the lands and waters upon which they operate.
They have a duty when undertaking such a venture to exercise a high
standard of care. This duty is owed to the many Inuit and non-Inuit
residents who stand to be directly affected by the damage or destruc-
tion of wildlife or marine habitat.*
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Other principles and factors relevant to sentencing environmental offenders
include but are not limited to the maximum penalty provided for in the applic-
able legislation, the purpose of the legislation, criminality of conduct, culp-
ability, resulting damage to the environment, the potential for damage to the
environment, cleanup and remediation of the affected environment, timing
of reporting to government authorities, cooperation with government inves-
tigators, acceptance of responsibility, genuineness of remorse, the standard of
care required in the instant case, extent of attempts to comply with the applic-
able legislation, prior record of conviction and compliance, profit or benefit
realized by the offence, financial worth of the offender and, in the case of a
corporation, its size, and parity.'!

“Creative Sentencing” Defined

Creative sentencing, in the context of environmental prosecutions, refers to
a sentence or that part of a sentence imposed upon an offender that does not
include a fine or imprisonment. In this regard, the following is relevant.

Since the late 1980s, sentence provisions in environmental legislation have
been amended to include an array of so called “creative sentence” options.
Common to most legislative creative sentence schemes is the option for the
court, in addition to any other punishment imposed, to make orders of pro-
hibition, direction or requirement, upon having regard to the nature of the
offence and the circumstances surrounding its commission.

In addition, the Criminal Code has been amended to permit the making
of probation orders in the case of offending corporation.'” Pursuant to sub-
section 34(2) of the Interpretation Act, the provisions of the Criminal Code in
relation to probation orders are applicable to federal environmental legislation
unless otherwise stated in that legislation.

Further, Crown counsel and defence counsel are thinking more creative-
ly with respect to what should be an appropriate sentence disposition in any
given case.

Finally, the imposition of a creative sentence is not something new. How-
ever, it was not often done prior to the aforementioned legislative changes.

Before the Current Creative Sentence Provisions

Generally, prior to the enactment of the creative sentence provisions now
found in many federal environmental protection statutes, penalties were trad-
itional ones, namely fines and imprisonment.'* A sentence of imprisonment
was rarely resorted to, and as a result fines tended to be the most common
disposition.
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With respect to federal legislation, probation for corporate offenders was
not available given the wording of the Criminal Code at the time.'*

As stated above, creative sentencing provisions were few and of limited
application, an example of which was subsection 41(2) of the Fisheries Act
(formerly subsection 33(7)), now repealed and replaced by section 79.2, which
gave a court discretion to make an order to refrain or take action in addition
to any other penalty imposed by it.'* The provision stated in part:

... the court may ... order that person to refrain from committing
the activity that constitutes the offence or to cease to carry on any
activity specified in the order the carrying on of which, in the opinion
of the court, will or is likely to result in the commission of a further
offence or take such action specified in the order as, in the opinion of
the court, will or is likely to prevent the commission of a further offence.
[Emphasis added.]

There are not many examples of this provision being used. In R. v. Canadian
Marine Drilling, Bourassa T.C.]. described the section as being “virtually un-
used” but a “potentially far-reaching and effective sentencing tool.”*® Bourassa
T.C.J. interpreted the scope of the section and stated:

... through this section, a convicting court may intervene in the in-
ternal and external operations of a corporation. In fact, it may be able
to pierce the corporate veil in significant way if, “in the opinion of the
court, [its actions] will or [are] likely to prevent the commission of
any further offence”.

In proper circumstances, this section may perhaps be used for
orders such as restitution, compensation, affirmative action, clean-up
or even an order to a defendant to restock a body of water with fish,
all, of course, provided that the order prevents or will likely prevent
further offence by the defendant. It would appear to me that such an
order making a defendant liable financially for damage wrought as a
result of its activities could have a significant and positive effect as a
deterrent.'”

I note that the court’s above words in Canadian Marine Drilling foreshadowed
the use of the creative sentence provisions now contained in many federal
and provincial environmental protections statutes that became law in the late
1980s, early 1990s, and thereafter.
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Having perhaps a cynical view of the effect of a fine, and a desire that
sentences in environmental prosecutions be more meaningful, some Crown
counsel and defence counsel in British Columbia began to convince the courts
to use this provision creatively, although some say in a “tortured” fashion, to
make orders, for example: to construct road ditching and a settlement pond,
to hydro-seed, remove log jams, and to rip rap;'® construct a compliant wood
treatment dip tank at a sawmill;'® pay monies for an environmental enhance-
ment program to restore fish populations, implement a fish tagging program,
and improve fish habitat;** make improvements to a fuel tank farm;*' remove
200 metres of track and do environment enhancement work;** pay monies to
Fisheries and Oceans Canada for use in the management and operation of a
salmon enhancement hatchery operated by members of a First Nation;** and
pay monies to a non-profit organization operating a salmon hatchery.**

Subsection 41(2) (formerly subsection 33(8)) of the Fisheries Act was ap-
plied by the courts elsewhere in Canada.”® Notwithstanding some use by the
courts of this provision, most sentences for convictions under the fish habitat
protection and pollution prevention part of the Fisheries Act remained fines
imposed upon corporate offenders.

The Scope of Creative Sentencing

With respect to sentencing under federal environmental legislation, the scope
of creative sentencing is broad, often permitting sentences that embrace a
number of penalties, including court orders,*® additional fines to compensate
for accrued monetary benefits resulting from the offence,” cancellation of
permits and licences and prohibition of application for same,”® and forfeiture
of seized property.*®

I will focus on court orders that are effective creative sentence options for
a number of reasons.

Firstly, specific provisions like those cited above provide numerous op-
tions for ordered prohibition, direction, and requirement. For example, the
sentencing court may order prohibition of any activity that could continue
or repeat the offence; direct the offender to take action to remedy or avoid
environmental harm resulting from the offence; direct the offender to con-
duct environmental monitoring; direct publication of the circumstances of
the offence; direct payment of money to the government or any person as
compensation for costs of remediation and preventive action incurred by the
government; direct payment of compensation; require the offender to surren-
der permits or authorizations; prohibit the offender from applying for such
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permits or authorizations; direct community service be performed; direct
payment of money to the government for promoting environmental protec-
tion and conservation; direct the offender to pay money for scholarships for
students enrolled in environmental studies; and direct the offender to post a
bond to ensure compliance with orders made.

Secondly, such provisions usually contain a “basket order” requiring the
offender to comply with “any other conditions that the court considers appro-
priate” to ensure the good conduct of the offender, and to deter the offender
from committing further offences.**Accordingly, counsel and the court are not
unduly restricted in their consideration as to what should be an appropriate
order or orders.

Thirdly, unless provided otherwise in the legislation, such orders do not
have a financial limit.>* Accordingly, the offender’s expenditure upon compli-
ance with the order could exceed the maximum legislated fine.*?

Fourthly, such orders can be varied by the court, and accordingly there
is flexibility. In this regard, it is common, but not universal, that the enabling
legislation has provisions for either or both the Crown and the offender to
make application to the court to vary the order made because of a change
in circumstances.>® Variation may include changes in the order, relieving the
person bound by the order of further compliance with it, or extending or de-
creasing the term of the order.

In R. v. City of Dawson, an application jointly by the Crown and the of-
fender pursuant to section 79.5 of the Fisheries Act to vary an order made
under section 79.2 of the Fisheries Act requiring construction of a sewage
treatment plant was granted and the term of the order extended in view of
significantly higher capital costs, an increase in the projected annual operating
and maintenance costs of the proposed plant, and a change in the financial
circumstances of the City.**

Fifthly, such orders are enforceable. In this regard, it is common, but not
always universal, that the enabling legislation has created an offence for non-
compliance with a creative sentence order made under the legislation.* In the
absence of such a provision, resort can be made to section 126 of the Criminal
Code, which creates an offence for disobeying a lawful order made by a court
other than an order to pay money.

Finally, as stated above, the probation provisions of the Criminal Code
are applicable to proceedings under federal environmental legislation unless
otherwise stated in the applicable statute. As a result, if the governing environ-
mental legislation does not contain creative sentencing provisions such as the
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above-mentioned court orders, counsel and the courts may consider the use of
a probation order to facilitate a creative sentence.’®

Like creative sentence court orders, probation orders are subject to being

varied by the court upon application by the Crown or the offender.>” Probation
orders are enforceable by way of prosecution for breach of the order pursuant
to section 733.1 of the Criminal Code.

Some examples of court orders made under creative sentence provisions

include:

370

orders made pursuant to section 664.1 of the Canada Shipping Act
(the predecessor to section 193 of the Canada Shipping Act, 2001)

to pay monies to Environment Canada to research and study the
conservation and protection of marine birds and habitat;*®

orders made pursuant to section 291 of the Canadian Environmental
Protection Act, 1999 to pay monies to Environment Canada to be
spent on research into the effects of marine pollutants on birds to be
conducted at the university level;*

orders made pursuant to section 79.2 of the Fisheries Act to construct
and operate a sewage treatment plant whose effluent meets the
requirements of section 36(3) of the Fisheries Act;*°

construct and operate an effluent treatment plant, file with the court an
irrevocable letter of guarantee in the sum of $500,000 to ensure such
construction, pay monies for environmental improvement purposes,
and fund a scholarship in resources technology and environmental
science;*!

pay monies to Fisheries and Oceans Canada to promote the
conservation and protection of fish and fish habitat;**

pay monies to Fisheries and Oceans Canada to fund a river restoration
project and a classroom fish incubation facility at a local school;**

pay monies to Fisheries and Oceans Canada to be spent at the
direction of their community adviser for a storm drain marking
program and to enhance riparian vegetation along a local creek;**
remove a boulder pile from an intertidal zone, plant salt marsh
vegetation, and pay monies to Fisheries and Oceans Canada for use in
fish and fish habitat conservation and protection projects;*

pay monies to Fisheries and Oceans Canada for the purposes of
conservation, protection, and enhancement of fish and fish habitat;*®
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o re-vegetate an impacted stream bank, conduct an assessment of a
pollution control centre alarm system, and pay monies to Fisheries
and Oceans Canada for the purposes of conservation, protection, and
enhancement of fish and fish habitat in a local watershed;*’

« remove crushed rock from the foreshore under the supervision of a
qualified person and pay monies to Fisheries and Oceans Canada for
the purposes of conservation and protection of fish and fish habitat at
alocal lake;*®

o orders made pursuant to section 16 of the Migratory Birds Convention
Act, 1994 to pay monies to Environment Canada to acquire oiled bird
rehabilitation equipment, to develop and present training on oiled
bird rehabilitation, and fund research concerning oiled birds;*’

o pay monies to Environment Canada for the conservation and
protection of migratory birds;*°

o orders made pursuant to subsection 22(6) of the Wild Animal and
Plant Protection and Regulation of International and Interprovincial
Trade Act to pay monies to TRAFFIC of the World Wildlife Fund
(WWF) Canada for the operation of its wildlife trade monitoring
network;*!

« pay monies to further plant and animal DNA research;** and

o pay monies to Environment Canada for public education purposes and
to a local aquarium for compensation for expenditures to care for the
animals seized.”?

Related Creative Options

Two options that may be considered as “distant relatives” to creative senten-
cing are worth comment.

Firstly, although uncommon, are works or actions completed by the of-
fender after being charged but before sentence is imposed that would have
been the equivalent of conditions of a creative sentence court order. The inten-
tion here is that at the sentence hearing, defence counsel makes submissions to
the court to the effect that such works or actions are really part of sentence and
therefore penalty, usually a fine, should be mitigated. This option is relevant in
the case of a prosecution under an environmental statute that does not contain
creative sentence provisions.>*

Secondly, an alternative measures/diversion agreement can be entered
into by consent of the parties or pursuant to legislative provision. With respect
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to the latter, the Canadian Environmental Protection Act>® and the Species at
Risk Act>® provide for alternative measures agreements. It should be noted that
section 717 of the Criminal Code also provides for such measures.

An alternative measures/diversion agreement is just that; namely, it is an
agreement between the Crown and the offender to deal with the offence other
than by way of prosecution, or in other words “out of court.”

Whether entered into between the Crown and the offender by consent or
pursuant to the aforementioned legislation, such agreements generally are in
writing and include an acknowledgement of responsibility for the offence by
the offender and various conditions, including remediation of the impacted
environment, changes to operating procedures, and a donation to an environ-
mental community group. In addition, there is usually a condition contained
therein that if the offender does not comply with the agreement the prosecu-
tion can be reinstated, in the case of an offender entering into such an agree-
ment while charged, or commenced, in the case of an offender who has yet to
be charged. It should be noted that such agreements are rare.

Some Practice Tips

Many of the environmental prosecutions I have handled have ultimately re-
solved themselves by way of a guilty plea. In many of those cases counsel have
made a joint sentence submission in support of a creative sentence based upon
an agreed statement of facts.

Whether a creative sentence is the subject of a joint submission or its im-
position is contested, counsel must ensure that their respective positions are
based on the circumstances of the case and grounded in the principles and
factors stated above so that the court can be guided to a reasonable sentence
disposition.

With respect to creative sentencing, and in particular court orders, I rec-
ommend the following:

(1) Counsel should thoroughly research the available creative sentence
options;

(2) For the Crown, consult the investigators local to the offence and the
government technical experts as to what would be an appropriate
disposition;

(3) For the defence, consult your client and its experts in the same
regard. Don’t be shy. Contact the Crown’s investigators and experts;

(4) Always keep in mind the circumstances of the offence;
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(5) If possible, draft and file an agreed statement of facts;

(6) Proportionality and parity cannot be forgotten;

(7) Consider the ability of the offender to comply with the creative
sentence. Can they afford it? Can they comply with it?;

(8) Draft a workable, enforceable, and reasonable court order.

Sometimes simple is best!;

(9) Last, but most important, ensure that both counsel are
communicating with each other and, if possible, have come to
agreement with respect to the form and content of the proposed

court order.
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